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under important heads, is indiſputably clear from 

the voluminous amplitude of thoſe books, which 

contain our ſyſtem of juriſprudence. A nation, whoſe conſti- 
tution is founded on the principles of liberty, whoſe commerce 
is extended over the whole cirehmſerence of the globe, whoſe 
internal wealth, as conſiſting in landed propetty and monied 
intereſts, is great almoſt beyond example, together with its 
never-failing concomitant luxury, muſt neceſſatily furniſh 
continual occaſion for the creation of new laws ; to aſcertain 
rights of individuals which were hefore unattended to, be- 
cauſe ſuch ſituations were unknown ; to adjuſt the nice 
diſtinctions with regard to property, occaſioned by the 
civil interoourſes and alliances of families, the negli- 
gence and profuſion of the diffipated, the inattention of 
ſome, and rapaciouſueſs of others, the concerns of com- 
; a 2 merce, 
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merce, the intereſts of thoſe who compoſe the legiſlative 
part of government, and of thoſe of the body of the peo- 
ple. From hence ariſe the multiplication of written 
law, and of the deciſions founded thereon ; and hence it is 
that the ſtatute law, during the preſent reign of ſixteen 
ſeſſions of parliament, is in bulk equal to all the ſtatutes 
from Magna Charta to the demiſe of queen Ann, a period 
of fiye hundred years *, 


It appeared to the author of this digeſt, that no ſelection 
could be made from the venerable pile of law- learning and 
precedents, more generally important and uſeful, than the laws 
which treat af the concerns of women, and the intereſts ari- 
ſing to men, from their connections and alliances with 
women : he is therefore inclined to hope, that what is the 
reſult of thoſe ſtudies, which have been proſecuted with a 
well-meant deſign, will meet with a candid reception: for 
if the great bulk of the body of the laws of England is gene- 
rally complained of as a public burden, every attempt to 
lighten if * hope to ret the public i in its favour | 


That the laws of England are : now reſcued from the per- 
plexity and intricacy in which they were formerly involved ; 
that the principles on whigh, they are built are traced, and 
ſhewn to be founded on impartial juſtice and right x reaſon ; 
that they are proved to be uniform and conſiſtent with them- 
ſelves, and though branched out into an almoſt infinity 
of points, yet that each part contributes to form one 
uniform whole; that they are perfectly. well calculated 
to be made the purſuit of gentlemen of liberal fortunes, who 
cultivate an acquaintance with the Belles Lettres, as well as 
fo conſtitute the lucubrations of the law-ſtudent, who ſtudies 
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them profeſſionally, is owing to the indefatigable ſtudy, to 
the penetrating acuteneſs, and elegant pen of Sir William 
Blackſtone, in whom are happily united depth of thought, 
clearneſs of arrangement, conſummate knowledge, and elabo- 
rate compoſition. Although modern times have not produced 
a Juſtinian to form a regular code of laws, from indigeſted, 
dry, and endleſsly copious materials, yet we have ſeen a priyate 
man effect ſo arduous a work in the moſt complete and ſatis- 
factory manner: hereby confirming what a learned writer ob- 
ſerved two centuries ago. Of law,” ſays he, no leſs can be 
acknowledged than that her ſeat is the boſom of God ; her 
voice the harmony of the world. All things in heaven and 
earth do het homage ; the very leaſt as feeling her care; and 
the greateſt as not exempted from her power *.” Nor ſhould 
it be conſidered as panegyric to ſay, that this accompliſhed 
lawyer has done to the laws of England, what Newton did 
to the laws of nature, and Locke to thoſe of human intel. 


ligence. 


Neither is it to this learned judge only that the public at 
large are indebted for that knowledge which reſpects our dear- 
eſt and moſt eſſential intereſts as members of ſociety. The 
ſkilful, accurate, and judicious Dr. Burn, is entitled to the 
warmeſt acknowledgments, for thoſe practical arrangements 
which he has made of the laws of England, which have been 
found of the moſt eſſential ſervice in regulating the courſe of 
juſtice; and aſcertaining points of general concernments 
And the author of the following work is not aſhamed to ac- 
knowledge his own obligations to theſe two reſpectable law 
authorities; ſolicitous as he is to gain the ſuffrages of mankind 
in his favour, he does not wiſh to pluck the laurels from. 
another's brow ; for next to the pleaſure of having acted 


b Hooker, c. I. page 6. 
a 3 meritoriouſly 
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meritoriouſly ourſelves, is that of beſtowing due praiſe of 
thoſe who have eminently excelled. 

England has been tiled the Paradiſe of women; rior can 
it be ſuppoſed that in a country where the natural rights of 
mankind are enjoyed in as full an extent as. is conſiſtent. with. 
the exiſtence and well-being of a great and extenſive empire, 
that the intereſts of the ſofter ſex ſhould be overlooked. 
A nation of men characteriſed for bravery, generoſity, and a 
love ſuperivr to mean ſuſpicions, muſt conſider the happineſt 
of women as. inſeparably blended with their own. When 
public virtue prevails, each individual will have the juſteſt 
idea wherein his own private happineſs really conſiſts, and 
he will place it in thoſe domeſtic endearments which ariſe 
out of virtuous love: mutual confidence. will ripen. mutual 
affection, and the only family conteſt will be who ſhall: 
contribute moſt to the general ſtock of happineſs. In pro- 
portion as the refinements of life, and the creation of artiſi- 
cial wants oppoſe themſelves to the ſimplicity of nature, 
men rove at large in purſuit of gratification, and the banckof 
domeſtic union becomes. relaxed. The natural rights of 
women therefore are moſt: readily acknowledged ducing thoſe 
periods of ſociety, in whick ſimplicity, of manners. moſt 
prevail. The ferocity of barbariſm is unfriendly. to every; 
ſoft ſenſation: love is then what a great critic ſuppoſes it to, 
de in civilized. ſocieties, ane of many paſſions : the only 
diſtinction in ſuch communities is that of the ſtrong and the 
weak ; and on the other hand, when unbridled: luxury has 
rendered mankind debauched and unprincipled, the diſſalute 
manners of a courteſan are admired, whilſt the ſolid accomy. 
pliſhments of a virtuous woman have no attractions. The: 
men become domeſtic deſpots, and though the politeneſs, of 


c Dr, TJohaſon's preface to his edition of Shakeſpeare, 
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fuch times may reſtrain them from groſs acts of violence, yet 
they indulge themſelves in a ſpecies of cruelty not leſs op- 
preſſive and painful, if the torture of a ſuſceptible mind is 
ſuperior to any bodily ſuffering. Whilſt men allow them- 
ſelves in a wanton gratification of their paſſions, they 
expect from their wives an unexceptionable conduct, yet 
theſe very men are the moſt forward and loud in ſtigmatiſing 
the whole ſex as governed by whim, caprice, inconſtancy, 
and an unbounded love of pleaſure, at tlie ſame time that they 
expect that a nice ſenſe of honour ſhould make them ſteadily 
adhere to wat is right; that the ſatisfactions ariſing from 
felf-approbation ſhould lead them to overlook, or at leaſt 
not to reſent, every ſpecies of negligence and indifference 
ſhewn them by thoſe huſbands ; and that the principles ar 
duty and moral obligation ſhould fortify them againſt all ths 
attacks of pleaſure or vice. Do not ſuch men indirectly and 
undeſignedly pay the ſex the higheſt eulogeum, whilſt they 
profeſſedly inveigh againſt them; by ſuppoſing them to poſ- 
feſs principles that are proof againſt the ſtrongeſt tempta- 
tions combined? And experience ſurely proves, that theit 
tacit praiſe is better founded than their open cenſute . But 
the whole ſyſtem of a man of pleaſure is built upon abſurdity 
and contradictions. 


h Athens, that ſeat of learning, arts, and refinement, is 
faid anciently to have admitted women to a fhare of their 
public deliberations ; and in thoſe times, which are handed 


C A general rule is not exploded becauſe there are a few exceptioris to ĩt.— 
A very able reafoner on political evils has the following remark : © Conj ugal 
fidelity,” ſays he, © is always greater in proportion as matriages are more nu- 
merous and leſs difficult, But when intereſt or pride of families, or paternal 
authority, not the inclination of the parties, unite the ſexes, gallantry ſoon 
breaks the (lender ties, in ſpite of common moraliſts, who exclaim againſt the 
effect whilſt they pardon the cauſe.” 

Marguis Beccoria on Crimes and Puniſpments, 
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down to us by the moſt authentic hiſtories, we find in that 
ſtate women who diſtinguiſhed themſelves in various branches 
of ſcience, inſomuch that the greateſt philoſopher of anti- 
quity © was taught eloquence by a woman . But not to 
inſiſt on what may perhaps be more properly conſidered as 
exceptions to a general rule, the accompliſhed Pericles, in 
an oration, addreſſed himſelf profeſſedly to the Athenian 
women, in which he with great propriety aſſigns them the 
ſphere in which they ought to move: © Be ambitious,” 
ſays he, of attaining thoſe virtues which are the principal 
ornament of your ſex ; cheriſh your inſtinctive modeſty ; 
and look upon it as your higheſt commendation, not to be 
publicly talked of 5,” A plain proof that right reaſon 
ſpeaks the ſame language in all ages of the world, and is 
confined to no particular period of time, or diſtrict of the 
globe. Inſtances of conjugal affection, and proofs of the 
high eſtimation in which women were held by the greateſt 
warriors of antiquity, may be met with in Homer; but his 
account of the parting of Hector and Andromache, in the 
ſixth book of the Iliad, is particularly beautiful, 


In the primitive ages women were married without por- 
tions from their relations, being purchaſed by their huſ- 
bands, whoſe preſents to the woman's relations were called 
her dowry ; but when civility and good manners came to be 
eſtabliſhed in any place, it was uſually laid aſide; for Ariſtotle 
makes it one argumetit to prove that the ancient Grecians 
were an uncivilized people, becauſe they uſed to buy their 
wives b. No ſooner therefore do we find them beginning to 
lay aſide their barbarous manners, but this practice was left 
off; inſomuch that Medea, in Euripides, complains that wo- 


© Foerates. f Arpaſia. 5 Thucydides, Üb. 2. 
b Politic. liv, II. cap. 8. 
men 
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men were the moſt miſerable of all rational creatures, becauſe 
lying under a neceſſity of purchaſing their own maſters at æ 
dear rate. So frequent became the cuſtom for women to 
bring portions to their huſbands, that ſome make .the moſt 
eſſential difference between wife and concubine among the 
Greeks to conſiſt in this, that wives had dowries, whereas 
concubines were uſually without *, And in England it 
ſeems to have been an ancient cuſtom for the hufband to pay 
a portion to the father or relations of the woman, on re- 
ceiving her from them at the church porch, 


The Romans, when they committed the rape of the Sa- 
bine women, were no better than a ſavage banditti ; but the 
natural genius of that people, though always fierce and war- 
like, had a peculiar aptitude to imbibe thoſe principles that 
cement and ſtrengthen ſociety : public ſpirit, and a love of 
their country, actuated them univerſally, Their bravery 
was a ſettled rooted principle, which whilſt it attached every 
individual of their ſociety to the public weal, led them to 
indulge the paſſion of love with a manly ſenſibility. Their 
women were inſpired with the ſame ſentiments, The at- 
tachments between the ſexes were ſtrong, becauſe they were 
founded on an exact conformity of wind: the martial ſpirit 
which warmed the huſband's breaſt, excited the affection 
of the wife; and the women in the ages of Roman ſimpli- 
city, were as much diſtinguiſhed for greatneſs of ſoul, in- 
flexible firmneſs, and unſullied chaſtity; as the men for 
valour, conſtancy and affection : and notwithſtanding the 
Roman laws allowed a huſband to divorce his wife on many 
pretexts, yet ſo memorable were thoſe times for conſtancy, 
that almoſt fix hundred years elapſed from the building of 


i Eurip. Med. 230. * Potter's Antiq. b. IV. cap. 11, 1 Smith's 
 Commony, b. III. Cc. 8. 
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the city, before one ſingle inſtance of a divorce was known m; 
The catalogue of Roman heroines is too well known to 
need to be enumerated, and the defeRtion of their women 
from their characteriſtie virtues in the latter ages of the em- 
pire, ought not ſo much to be imputed to them, as to the 
conduct of the men. Even in the Auguſtan age, their moſt 
elegant and courtly poet, (not to mention many of ſubor- 
dinate fame) diſcovers the grofleſt ſentiments of love, and 
of the intercourſe of the ſexes. The foundation was then 
laid by the depravity of the men for that profligacy in the 
women; which in about a century afterwards was laid open 
in all its deformity by the indignant Juvenal. But does this 
poliſhed ſatyriſt of the fair ſex inveigh with leſs acrimony 
againſt the conduct of the men? Let any one form a notion 
of the manners of that age from reading thoſe ſatires, and 
then if he can ſuppoſe the women to be entirely untainted 
by the depravity of the times, he muſt certainly conceive 
of the ſex as of an higher order of beings, on whom the in- 
fluence of example, and the annihilating moral obligation 
can have no effect. But the beſt things when abuſed are ge- 
nerally ſuppoſed to degenerate into the worſt, 


That women were advanced to rank and eminence 
among the ancient Britons is unqueſtionable, from the in- 
ſtance of Boadicia, a queen, heading her own army againſt 
the Romans, In the Saxon tines; the rank and conſequence 
of women appear to have been conſiderable, We find their 
converſion to Chriſtianity during the heptarchy ſet on 
foot by Bertha, conſort of Ethelbert king of Kent, and 
the zeal of her daughter Ethelburga ſpread the ſame faith 
over the kingdom of Northumberland. The Norman in- 
vaſion was fatal to the rights of women, By the introduc- 


m V., Mar. lib, 30 Co to, 
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tion of feodal tenures, women were at firſt totally excluded 
from holding lands ſo granted; and the greateſt part of the 
lands in the kingdom were poſſeſſed on ſuch tenures. After 
ſome time indeed, their right of enjoying lands in chivalry 
was admitted, but then the unnatural power of the lord over 
his ſemale tenant, if a minor, was ſeverely oppreſlive ; he 
might diſpoſe of her in marriage to whom he thought fit, 
the inclination and ſentiment of his: ward were not in the 
leaſt conſulted,” but the object with him was to ger the 
greateſt poſſible price by the contract. It is true, this right 
was granted to the lord on the preſumption, that the na- 
tural affection which was ſuppoſed to ſubſiſt between the 
lord of the fief and his vaſſal, would incline the former to 
Chooſe a fit and proper huſband for his ward; but ſuch ſen- 
timents, when oppoſed by preſent advantage, ſoon exiſted in 
idea only, and the moſt flagrant abuſe of this power was 
openly committed ;' and though the evil was as apparent as 
it was grievous, yet it was no otherwiſe checked than by 
obliging the lord to marry his female tenant without diſpa- 
ragement ; the oppreſſion, however, remained unremoved 
until 1660, 


The moſt conſiderable variations in the laws of this 
country, in more modern times, which particularly con- 
cern women, are, in admitting them to a ſimilar miti- 
gation of puniſhment for petit larcenies, and other leſs 
Heinous offences, as the men are entitled to by their benefit 
of clergy ; and making it felony for a man to matry a ſe- 
cond wife during the life time of the firſt. But, perhaps, 
to theſe advantages, will be oppoſed the right which is now 
veſted in the huſband, to bequeath his ſubſtance at his own 
free-will, to the excluſion of his wife, if he ſhould be fo 
iriclined ; but a court of Chancery is ever diſpoſed to exert 


its authority in relief of women who have been injuriouſly 
treated, 
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treated, and in caſes of extreme hardſhip would cauſe equity 
to ſupply the defects of natural affection. 


Who is the author of the following work, is a queſtion 
of much leſs conſequence; than, has his work any merit ? 
The author of a book is not like a conjurer, or a rope- 
dancer, who muſt exhibit themſelves perſonally to make 
their ſkill apparent, A book is like current coin, if it 
has weight and intrinſic value, it is not the leſs current 
becauſe the image and inſcription cannot be aſcertained ; 
and it in vain looks ſplendid if theſe eſſentials are wanting. 
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CHAM 5 


® the Dignities conferred on Women by the Conflitution and 
Laws of England, 


Of the Female Succeſſion to the Crown of England, - 


Y the laws of ſucceſlion eſtabliſhed in this country, 
B a female may ſucceed to the crown, if the next 
heir to the preceding ſovereign, Such were queen 

Mary, queen Elizabeth, Mary the wife of William the 
Third, and queen Anne. The ſupreme government of 
the ſtate is as fully catruſted to ſuch female as to a male. 
B The 
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The huſband of a queen regnant is her ſubject, except in 
the caſe of king William, who by the parliament of Eng- 
land was elected, and recognized their joint ſovereign with 
his conſort queen Mary, which aroſe entirely from the 
exigencies of the ſtate at that time, and the perſonal qualities 
of the prince of Orange ; for when the princeſs Ann ſuc- 
ceeded to the crown, thus placed on the heads of her ſiſter 
and brother-in-law, although ſhe was then married to the 
prince of Denmark; yet as the right of ſucceſſion to the 
throne veſted in her alone, ſo the ſupreme authority conti- 
nued with her ſo long as her huiband lived, as it had be- 
fore done in the reign of the firſt queen Mary, and even 
without the nominal honour, which the huſband of the 


former poſſeſſed, 


The huſband of a queen regnant, being her ſubject, may 
be guilty of high treaſon againſt her; but in the inſtance 
of conjugal infidelity, he is not ſubje& to the ſame penal 
reſtrictions as the queen confort ; for which the reaſon ſeems 
to be, that if a queen conſort is unfaithful to her royal 
bed, this may debaſe or baſtardize the heir to the crown; 
but no ſuch miſchief can enſye from the infidelity « of the 
dulband to the queen regnant. 


Of a Queen Conſort. 


HE wife of the reigning king is, in conſequence of 

her marriage, entitled to many peculiar privileges, 
She alone is exempted from the general laws reſpecting 
married women, which do not confider them as capable of 
poſſeſſing any property in their own right. She hath ſepa- 
rate courts and officers diſtinct from the king's, not only to 
increaſe the ſplendor and tate of her appearance, but the 


| deference paid to her is obſerved even in the courts of law ; 


and 


RIGHTS and PRIVILEGES or WOMEN, 3 


and her attorney and ſolicitor general are entitled to a place 
within the bar of his majeſty's courts, together with the 
king's council, She may likewiſe ſue and be ſued alone, 
without joining her huſband. She may alſo have a ſeparate 
property in goods, as well as land, and has a right to diſ- 
poſe of them by will. So that in all legal proceedings, ſhe 
is looked upon as a fingle, not as a married woman *. It is 
equal treaſon to compaſs her death, as the death of the 
king himſelf o; and to violate her chaſtity is a crime of the 
like magnitude, both in the perſon committing the fact, and 
in the queen herſelf if conſenting. In the time of Henry 
VIII. a law was made ©, whereby if the king, or any of 
his ſucceſſors, ſhall marry a woman that was before incon- 
tinent, if ſhe conceal the ſame it ſhall be high treaſon ; but 
this law was repealed in the next reign, The trial of a 
queen is before the houſe of peers, 


Of a Queen Dowager. 


Queen dowager, as the widow of a king, retains moſt 

of the privileges belonging to her whilſt queen con- 
ſort ; and though an alien born, is entitled to dower on 
the king's demiſe, which no other alien is. It is high 
treaſon to conſpire her death, No man can marry a queen 
dowager without ſpecial licence from the then reigning 
prince, on pain of forfeiting his lands and goods. A queen 
dowager, if ſhe marries a ſubject, does not loſe her regal 
dignity, as dowager peereſſes do their peerage when they 
marry commoners. For Katharine, queen dowager of 
Henry V. though ſhe married a private gentleman, yet, by 
the name of Katharine queen of England, ſhe maintained 
an action againſt the biſhop of Carliſle, So alſo the queen 


a Finch, L. $6. Co. Lit. 143. b 25 Edw. 3. ſt. 5. e. 2. 
c 
33 H. VIII. c. 21. repealed 1 E. VI. c. z. & 1 M. Sf, 1. C. 1. 
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dowager of Navarre marrying with Edmond, brother to 
king Edward I. maintained an action of dower by the name 
of queen of Navarre “. 


Of the conſort of the Prince of Wales, and of the Princeſs Royal, 


HE conſort of the prince of Wales, and the princeſs royal 

his eldeſt ſiſter, are peculiarly regarded in the ſtatute be- 

fore recited *, for to violate the chaſtity of either is high trea- 
ſon. And the principle on which this is founded ſeems to be 
the ſame as created the like crime of the king's conſort high 
treaſon, as in either caſe the blood royal is liable to be 
tainted with baſtardy; but why the ſame offence committed 
againſt the conſorts of any of the king's ſons ſhould not be 
liable to the ſame puniſhment, ſeems rather difficult to ac- 
count for, as they or their male iſſue muſt ſucceed in due 
order, before the female line in the princeſs royal can 
ſucceed at all ; therefore the purity of deſcent in the male 
line throughout is more important than any of the female 
line. The eldeſt daughter of the king is in other reſpects 
likewiſe - diſtinguiſhed by our laws from her younger 
ſiſters ; inſomuch that upon this, united with other (feodal) 
principles, while our military tenures were in force, the 
king might levy an aid for marrying his eldeſt daughter, 
and her only: for the younger ſons and daughters of the 
king who are not in the immediate line of ſucceſſion, are 
little further regarded by the laws than to give them pre- 
cedence to all peers and public officers, as well eccleſiaſtical 
as temporal. By an act paſſed 12th of the preſent reign, 
chap. 11. no deſcendant of his late Majeſty George II. 
(other than the iſſue of princeſſes married, or who may 
marry into foreign families) ſhall be capable of contracting 
matrimony without the previous conſent of his Majeſty, his 


4 2 Inſt. 50, © 25 E. III. Stat. 5. c. 2. f Blackſ, b. 1. e. 4 
p heirs, 
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heirs, &c. ſignified under the great ſeal, declared in council, 
and entered in the privy-council books, Every marriage of 
any ſuch deſcendant, without ſuch conſent, ſhall be null 
and void, But in caſe any deſcendant of king George the 
Second, being above twenty-five years of age, ſhall perſiſt 
in contracting a marriage diſapproved of by his Majeſty ; 
ſuch deſcendant, after giving twelve months notice to the 
privy-council, may contract ſuch marriage, and the ſame 
may be duly ſolemnized, without the previous conſent of 
his Majeſty ; and ſhall be good, except both houſes of par- 
liament ſhall declare their diſapprobation thereof, 


Of Peereſſes. 


I a woman, noble in her own right, marries a commoner, 

ſhe ſtill remains noble, and ſhall be tried by her peers ; 
but if ſhe be only noble by marriage, then by a ſecond 
marriage with a commoner, ſhe loſes her dignity. Nothing 


being more reaſonable, than that what ſhe gained by mar- 
riage, ſhould beliable to be loſt by the ſame means, But if 
a woman marries a peer of a ſuperior order, and on becom- 
ing a dowager, afterwards marries a peer, but of an inferior 
rank, ſhe is allowed to retain her firſt title; this being con- 
ſidered as no degradation, for the law conſiders all peers as 
pares. ® And it is now ſettled by the unanimous opinion of 
the judges, that a peereſs convicted of a clergyable felony, 
praying the benefit of the ſtat. 20 Hen, VI. c. 9. is not 
only excuſed from capital puniſhment, but ought to be 
immediately diſcharged without being burnt in the hand, 
or liable to any impriſonment. The lord chief juſtice 
of the Common Pleas, on the trial of the ducheſs dowager 
of Kingſton, declaring that “ peers is a word capable of in- 
cluding the whole body of the peerage, females as well as 
males; and every perſonal privilege conferred on peers is by 


8 2 laſt. 50, 
B 3 opera- 
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operation of law communicated to peereſſes, whether by 
blood or marriage, though only males are mentioned. As 
trial by peers, though only recognized in Magna Charta, as 
belonging to the male ſex, did by conſtruction of law belong 
to females, as appears by 20 Hen. VI. c. 9. which is only 
a declaratory law ; ſo any other perſonal privilege granted 
or confirmed to peers generally, is communicated to females, 
if it is of a nature capable of being communicated to and 
enjoyed by them; as trial by peers ; freedom from arreſt : 
and if thoſe privileges are ſo communicated, as they cer- 
tainly are, why ſhould not this given by 1 Edw. VI. 
c. 12. ſ. 14. the conſequence of which is ſo reaſonable and 
agreeable to juſtice, that a female offender ſhall not undergo 
a greater puniſhment than a male of her own rank would do 
for a crime of the ſame ſort ? ® 

Opinion of the judges taken by the houſe of peers 

in the caſe of the ducheſs of * 


h With the moſt profound deference to ſuch reſpeRtable authority, I would 
beg leave to obſerve, that this right of peeteſſes found guilty of clergyable 
offences to be excuſed from burning in the hand, is founded on no expreſs 
words of any ſtatute, but is derived by implication merely, and a very liberal 
expoſition of the ſtatute of Edward VI. c. 12. ſ. 14. taken in connection 
with 20 Hen. VI. c. 9. And what greatly weakens the foundation on which 
this liberal conſtruftion is built, is, that no proviſion was made by any ſta- 
tute to mitigate the puniſhment of women for any felony, though men in 
general were then admitted to claim the benefit of their clergy, until the 
21 James I. c. 6. which puts them on the ſame footing with men, with re- 
ſpect to petit larcenies, and by 3 & 4 W. c. 9. ſ. 6. they are allowed to pray 
for the like benefit which men claim from their clergy, for all felonies com- 
mitted by them, to which the benefit of clergy is granted to men. Now can 
it be ſuppoſed, that any law ſhould mean to take off the lefſer puniſhment 
(burning) from women of a certain rank, while the greater (death) was in 
force againſt the whole ſex ? But when the laws wear an aſpect of partial ſeve- 
rity, by excluding certain perſons from a privilege to which they appear to have 
an equitable right; when a worthy character is liable, through ate, to the 
puniſhment the la w inflicts, every principle of humanity inclines us to temper 
Juſtice with mercy, in order to do a great right, that we ſhould do a little 


wrong. 
CHAP. 
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Of the Condition of Wamen ; their Privileges and Obligations. 


Nr ſhall take by force any maiden within age, (that 
is, the age of twelve, which is the age of conſent to 
marriage, 2 inſt, 182) neither by her conſent, nor without 
it ; nor any wife or maiden of full age; nor any other wo- 
man againſt her will, on pain of impriſonment for two 
years, and after fine, at the king's will, 


What is commonly called ſtealing an heireſs, is more 
technically ſtyled by the law, forcible abduction and mar- 
riage. The law reſpecting this offence runs thus; “ if 
any perſon ſhall for lucre take any woman, maid, wife, or 
widow, having ſubſtance either in goods or lands; or 
being heir apparent to her anceſtors, contrary to her will, 
and afterwards ſhe be married to ſuch miſdoer, or, by his 
conſent, to others, or defiled ; ſuch perſon, and all his 
acceſſaries, ſhall be deemed principal felons, and not be en- 
titled to the benefit of clergy ;*” but acceſſories after the fact 
are allowed benefit of clergy *, Of which ſee more in the 
third part of this work, | 


Women are excuſed attending court leets ; and if a wo- 
man is an appellant, or approver in the trial by battel, duel, 
or ſingle combat, ſhe may complead and refuſe the wager of 
battel, and compel the appellee to put himſelf upon the 
country. Although this method of trial ſtill remains in force, 
it is entirely diſuſed, The nature-of this trial is, a pre- 
ſumptuous appeal to providence, from an expectation that 


13 Ev. I. c 13. * 3 Hen. VII. c. 3. 39 Elk. c. 9. 
B 4 _heaven 
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heaven would unqueſtionably give the victory to the inno- 
cent or injured party. Such kind of trial is of great anti- 
quity, and was firſt introduced into England on the Nor- 
man conqueſt; a ſhort account of which may not be thought 
an unentertaining digreſſion. It was made uſe of in de. 
termining civil, military, and criminal cauſes. The laſt 
trial of battel that was joined in a civil ſuit, (though there 
was afterwards one in the court of chivalry, in the reign of 
Charles the firſt ; ) and another tendered but not joined in 
a writ of right upon the northern circuit 1638) was in the 
13th year of queen Elizabeth, A. D, 1570, and was held 
in Tothill-fields, Weſtminſter w, When a tenant in 2 
writ of right pleads the general iſſue, viz, that he hath . 
more right to hold, than the demandant hath to recover; 
and offers to prove it by the body of his champion ; wha 
by throwing down his glove as a gage or pledge, thus 
wages, or ſtipulates battel with the champion of the de- 
mandant, who by taking up the glove or gage, ſtipulates on 
his part to accept the challenge, The reaſon why it is 
waged by champions in civil actions, and not by the parties 
themſelves, as was done in a criminal ſuit, is, becauſe, if 
any party to the ſuit dies, the ſuit muſt abate, and be at an 
end for the preſent ; and taerefore no judgment could be 
given for the lands in queſtion, if either of the parties were 
flain in battel, and alſo that no perſon might claim an 
exemption from this trial, which was the only deciſion of a 
writ of right after the conqueſt, till the time of Henry the 
ſecond ; a period of about half a century,. 


The following is an account of the trial by battel as it 
was waged in 1570. Sixty feet ſquare was allotted for the 
combatants, which was encloſed ; the judges of the court of 


1 Ruſh, Col. V. 2. f. 2. fol. 134. — Dyer's Rep. 301, 
common 
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common pleas were ſeated on one fide in their ſcarlet robes, 
attended by the ferjeants at law. The court ought to ſet by 
ſun-riſfing, and proclamation being made, for the partics 
and their champions, they are introduced by two knights, 
dreſſed in a ſuit of armour, with red ſandals, bare-legged 
from the knee downwards, bare-headed, and with bare arms 
to the elbows. The weapons allowed them were only 
batons, or ſtaves, of an ell long, and a four-cornered 
leathern target ; ſo that death very ſeldom enſued this civil 
combat. When the champions thus armed arrive within 
the liſt or place of combat, the champion of the tenant 
then takes his adverſary by the hand, and makes oath, that 
the tenements in diſpute are not the right of the demandant ; 
and the champion of the demandant then taking the other 
by the hand, ſwears in the ſame manner that they are : next 
an oath againſt ſorcery and enchantment is to be taken by 
both the champions in ſuch form as the following. 
Hear this ye juſtices, that I have this day neither eat, 
* drank, nor have upon me, neither bone, ſtone, ne graſs 
* nor any enchantment, ſorcery, or witchcraft, whereby the 
% law of God may be abaſed, or the law of the devil ex- 
40 alted; ſo help me God and his ſaints.“ The combat 
thus begun, the champions are bound to fight till the ſtars 
appear in the evening : and if the champion of the tenant 
can defend himſelf till the ſtars appear, the tenant ſhall 
prevail in his cauſe. For it is ſufficicnt for him to maintain 
his ground, and make it a drawn battle, he being already 
in poſſeſſion: but if victory declares itſelf for either party, 
for him is judgment finally given, This victory may ariſe 
from the death of either of the champions ; which indeed 
hath rarely happened: or victory may be obtained if either 
champion proves recreant, that is, yields, and pronounces 
the horrible word of craven; a word of diſgrace and obloquy 
father than of any determinate meaning. But a horrible 
word 
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word it is indeed to the vanquiſhed champion : ſince as a 
puniſhment to him for forfeiting the land of his principal 
by pronouncing that ſhameful word, he is condemned as a 
recreant to become infamous, and not to be accounted a 
free or credible man: being ſuppoſed by the event to be 
proved farſworn, and therefore never to be put upon a jury, 
or admitted as a witneſs in any cauſe. Such js the form of 
a trial by battel, which is {till in force if the parties chooſe 
to abide by it. 


It is held to be good law that a woman is eligible to the 
office of a conſtable, fince if choſen ſhe may procure a man to 
ferve for her; O but a woman, although a ſubſtantial houſe- 
holder, cannot be choſen an overſeer, as appears from the 
fallowing deciſion, A mandamus was moved for to the 
juſtices, to appoint two ſubſtantial houſeholders to be over- 
ſeers of the poor of the pariſh of Chardſtock, in the county 
of Dorſet; and there was an affidavit, that at a meeting of 
the pariſh after Eaſter laſt, a man and a woman were 
elected overſeers ; and at a meeting of the juſtices, they 
approved of the man, and refuſed the woman, as being an 
unfit perſon to ſerve as overſeer ; and the old overſeers re- 
fuſing to nominate any other, the juſtices approved of the 
man only.— By Powel j. a woman is not to be an overſeer of 
the poor; and there can be no cuſtom in a pariſh to put 
her in, becauſe of her being an houſeholder, And Parker 
e. j. directed, that the pariſh ſhould apply to the juſtices 
to have another nominated, and if they refuſed, then to apply 
to that court for a mandamus the next term ?, | 


Of Midwives, 
N order for a midwife to obtain a licence, 'ſhe muft be 


recommended under the hands of matrons who have 
experienced her Skill, and alſo of the pariſh miniſter certi- 


® Blackſt. b. 3. c. 23. © Hawk. 63. P E. 10 An. Vin, Abr. fit Poor A. 
| I | tying 
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fying as to her life and converſation, and that ſhe is a 
member of the church of England.—If there be a ſuit in the 
ſpiritual court againſt a woman for exerciſing the trade of a 
midwife, without licence of the ordinary, againſt the canons, 
a prohibition will lie, for this is not any ſpiritual function 
of which the court has cognizance 4, 


Of Defamation, 


(CAVES of defamation are triable in the ſpiritual courts, 

where pecuniary damages are not ſued for, and againſt 
the proceedings of the ſpiritual judge in ſuch caſes a pro- 
hibition does not lay“. But the defamation muſt be for 
matters temporal, Thus, a ſuit being commenced in the 
ſpiritual court for calling a woman guean, a prohibition was 
granted, becauſe of the uncertain import of that word *, 
Nor muſt the ſuit for defamation be, for matter of ſpiritual 
cognizance mixed with temporal; but to entitle the ſpiritual 
court to uncontrolable juriſdiction, the defamation muſt be 
for matters merely ſpiritual, If the party defamed doth not 
commence an action within a year, from the time of uttering 
the words, the action is taken away by the lapſe of the year. 
But this rule does not bind a plaintiff if out of the king- 
dom; for ſuch may inſtitute a ſuit within a year after his 
return, On a ſuit being brought into the ſpiritual court 
for theſe words, you are a rogue, raſcal, whore-maſter, and 
ſon of a perjured affidavit bitch,” a prohibition was moved 
for, and all the words being waved but the word whore- 
maſter; none of them being ſuch as an action may 
be brought for at the common law, it was urged that 
it was only a word of heat, and that words of paſſion 
are not defamatory, but regarded by the hearers no 


4 2 Rolls. Abr. 386. 113 Edw, I. St. 4. Stat. of CircumſpeRte agatis. 
Cod. 517. 
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more than the words of one non compos mentis, or mad. But 
lord ch. j. Holt held, that to ſay whore-maſter of a man is 
the ſame with whore of a woman, which is an eccleſiaſtical 
flander, and a prohibition was denied *, 


By the cuſtom of London whores are to be carted ; and 
therefore if a perſon calls a woman whore in London, an 
action on the caſe Jays, in reſpect of the puniſhment they 
are ſubject to by the cuſtom ; but the party cannot be pro- 
"nounced againſt in the ſpiritual court for defamation, for 
that would be puniſhing the delinquent twice for the ſame 
offence ®, | 


Libel in the ſpiritual court for the word whore, which 
upon the face of the libel appeared to have been ſpoken in 
London, and after ſentence it was moved for a prohibition, 
becauſe the defect of juriſdiction appeared in the libel itſelf, 
and the court would judicially take notice of the cuſtom of 
London, where an action lays for the word whore. But 
the court declared the rule to be, that matter ſhall never be 
alledged out of the libel as ground for a prohibition after 
fentence, but the foundation of granting it muſt ariſe out 
of the libel itſelf in defect of juriſdiction. And if there be 
a defect of juriſdiction appearing in the libel, then the 
party never comes too late; for the ſentence and all other 
proceedings are a mere nullity. But where the ſpiritual 
court hath an original juriſdiction, which is to be taken 
from them upon account of ſome matter ariſing in the ſuit z 
as for defect of trials; there, after ſentence, the party ſhall 
never have a prohibition, becauſe he himſelf hath acqui- 
eſced in their manner of trial, which is a waver of the be- 
nefit of the common law trial. It is true theſe words appear 
to have been ſpoken in London. But how doth the cuſtom 


1 2 Salk, 692, U x Roll's Abr. 550, of 
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of London appear to the court? there is nothing of that 
in the libel, and though we have ſuch a private knowledge of 
it, that upon motion we do not put the party to produce an 
affidavit, becauſe the other ſide never diſputes it, yet we 
cannot judicially take notice of it ; and if any body ſhould 
inſiſt on an affidavit we muſt have it in every caſe, It was 
never known that the court judic:al:y takes notice of private 
- cuſtoms, but they are always ſpecially returned“. 


/ 

A prohibition was prayed for and granted againſt a ſuit in 
the court chriſtian, in which a wife libelled for words which 
appeared on the libel to be ſpoken in London, The words 
were, ſpeaking to her huſband, ** you are a cuckoldly old 
rogue, and was cuckolded by a porter.” The court hold- 
ing that prohibitions might be granted for words that are 
tantamount to whore, although the cuſtom of London ex- 
tends to that word only v, ſo likewiſe the word ſtrumpet 
was held to be within the cuſtom of London", 


On a libel in the court chriſtian for calling the plaintiff 
a baſlard-maker, and the defendant juſtified becauſe he had 
been proved to have been ſuch before two juſtices of the 
peace : which plea the judges in the court chriſtian refuſed, 
On which a prohibition was granted“. 


A woman libelled in the ſpiritual gourt for theſe words : 
T You are a bawd,” and a motion was made for a prohibi- 
tion, on the ground that an action in the temporal court 
would lie; but the court diſtinguiſhed theſe words from the 
implication of keeping a bawdy-houſe, which is puniſhable 
as a temporal offence, But for the word bawd only, no 
action will lie, that being perhaps no more than a ſolicitation 


Str. 187. W Ibid, 474% bid. 555» Y a Roll's Rep. 82. 


of 
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of chaſtity. The rule was therefore diſcharged 2. If a 
man who hath lands by deſcent, ſue in the eccleſiaſtical 
court againſt another, for calling him baſtard, a prohibition 
ſhall be granted; for that tends to a temporal diſinheritance *, 
Hut on an action upon the caſe for ſaying, that the plain- 
tiff had two baſtards and ſhould have kept them; y reaſon 
of which words diſcord aroſe between him and his wife, 
and they were likely to have been divorced ; judgment was 
given for the defendant ; becauſe no temporal loſs is given 
in proof ; as, loſs of marriage, or the like, and the ima- 
gination of being divorced, carries no weight“. 


In an action upon the caſe, the plaintiff ſtated, that 
whereas there was a communication of marriage to be had 
between the plaintiff and one Anthony Elcock, the defen- 
dant, to the intent to hinder the ſaid marriage, ſaid and pub- 
liſhed, that there was a grocer in London that did get her 
with child, and that ſhe had a child by the faid grocer ; 
whereby ſhe loſt her marriage; to which the defendant 
pleaded not guilty ; and was found guilty at the aſſizes at 
Ayleſbury to'the damages of two hundred marks, .It was 
pleaded in arreſt of judgment, That the matter on which 
the action was founded was merely of ſpiritual cognizance, 
and therefore not cognizable by the temporal courts, but 
over-ruled by the court; for a woman not married cannot 
by intendment have ſo great advancement as by her mar- 
riage, whereby ſhe is ſure of maintenance for her life, or 
during her marriage, and dower, and other benefits which 
the temporal laws give by reaſon of her marriage; and 
thereby in this ſlander ſhe is greatly prejudiced in that 
which is to be her temporal advancement, for which it is 
reaſonable to give her remedy at the common law ©, 


2 Str. 1100, a 2 Roll's Ab, 292. b Caſe of Barnard & Beale, E. 16. 


Ja, I. Cro, Ja. 473%, © Caſe of Davies & Gardiner T. 35. Eliz, Poph. 36. 
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If any perſon is called to anſwer in a cauſe of defa- 
mation, if the plaintiff hath alſo defamed the defendant, 
the defendant may in the very ſame cauſe re-convene the 
plaintiff, that is, he may give a libel in the preſence of the 
plaintiff or his proctor, though no citation was firſt taken 
out againſt him. But in 115 caſes of re- convention, the 
parties muſt proceed together in the conteſting of ſuit in 
defiring one and the ſame term probatory, in the producing 
witneſſes, in the concluſion, and in the pronouncing ſens 
tence ; and ſo on in all things unto the end of the ſuits 
And if defamatory words mentioned in the libel are mutually 
proved, a mutual compenſation is to be made, both as to 
the penance and the charges, That is, there ought to be 
no penance enjoined, nor any condemnation of charges on 
either part, But it is otherwiſe where two ſeparate cauſes 
of defamation are commenced. And note, that in cauſes of 
re-convention, though a compenſation may be made between 
the parties, yet feeing defamers ate by law to be corrected, 
the judge may if he pleaſes en theſe defamers ex mers 
efficio at his pleaſure ©, 


A wife libelled in the ſpititual court for calling her 
* whore,”” and there being proceedings likewiſe for defama- 
tion againſt her by the other party, the two huſbands entered 
into an agreement to ſtay proceedings on both ſides: and 
upon one of the wive's going on, the huſband moved for a 
prohibition : but it was denied by the court, — The fuit is 
by the wife to recover her fame, and it is not in the power 
of the huſband to reſtrain her*, But if a feme covert ſue 
in the ſpiritual court, and recover coſts, if the huſband re- 
leaſe them, the wife is barred. For ſince the huſband is 
liable to the charges of the ſuit commenced by the wife, he 
ſhall have the coſts ia recompence ; he is further entitled ta 


d Clarke, Tit, 134. e $ir, 576. th 
em, 
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them, becauſe the wife cannot have a chattel intereſt ex- 
cluſive of her huſband. But if the huſband dies, the wife 
ſhall have them, and not the executors of her huſband, be- 
cauſe they were a thing in action f.— The puniſhment for 
defamation is penance, to be enjoined at the diſcretion of 
the judge. And after paſſing ſentence, the judge declares in 
the preſence of the offender, or his proctor, the manner in 
which the penance ſhall be performed. And if the party is 
preſent, he is admoniſhed by the judge (otherwiſe a monition 
iſſueth againſt him under the ſeal) to take out of the regiſtry 
of the court a ſchedule of his penance, and to perform the 
fame according to the form of the ſame ſchedule, and to 
make certificate of the due performance thereof, on or 
before ſuch court as ſhall be appointed ; and alſo to pay the 
coſts taxed within a time limited, on pain of excommuni- 
cation S. See particularly of penance in the third part of 
this work, —If the words were ſpoken in a public place, then 
the penance is uſually enjoined to be done publicly, as in 
the church of the pariſh where the defamed dwells, in time 
of divine ſervice, in the preſence of the perſon defamed, 
(if he has a mind to be preſent) but not covered with a 
linen garment as in cauſes of correction. But if the words 
were ſpoken in a private place, then the penance is done in 
the houſe of the perſon defamed, or of the miniſter, or of 
fome honeſt neighbour, And the form of words uſually is 
this. The defamer publicly pronounces, that by ſuch and 
fuch words as are ſet forth in the ſentence to have been 
ſpoken by him, he hath defamed the plaintiff, and therefore 
that he begs pardon and forgiveneſs, firſt of God, and 
thenof the party defamed, for his uttering ſuch words“. 


f Caſe of Chamberlain and Hewitſon, H. 7. W. III. Ld Raym. 
F x Ought, 391, 399, 393+ u ib. Burn's Ec. Law, Art Detam, 


The 


RIGHTS and PRIVILEGES or WOMEN. 17 


The huſband and wife, by the ſpiritual law, may not 
join in ſuit in that court, as they muſt do in the temporal ; 
but each ſhall ſue ſeparately upon their own cauſe of action; 
but the huſband only ſhall have an action at common law 
for words ſpoken againſt his wife, ſb alſo for an aſſault and 
battery of his wife,—A huſband and wife libelled in the 
ſpiritual court for calling the huſband cuckold, Holt, c. i. 
granted a prohibition to ſtay the ſuit, becauſe the huſband 
cannot ſue in that court for that word with his wife ; but 
the wife only, the imputation being upon her, 


Action brought by the huſband, ſtating that the defendant 
aſſaulted his wife with an intent to raviſh her. Actionable; 
for though here was only an act intended, and not done, 
yet an aſſault with an intent to raviſh, is a defamation, and 
actionable k. Action brought for theſe words, Thou art a 
whore, and my huſband's whore. The cauſe was tried in 
the ſheriff's court in London, and the proof was, that the 
words were ſpoken in Clerkenwell, out of the city, And 
though ſuch words ſpoken in London are actionable, they are 
not ſo out of it, Verdict given for the plaintiff !1,—AQion 
for theſe words, She hath married the huſband of another 
woman, The plaintiff averred in his declaration, that he 
had no other wife. He had a verdict. But the judgment 
was arreſted, becauſe it might be, that his firſt wife was dead, 
or that ſhe was beyond ſea for ſeven years, and therefore 
the caſe might be out of the ſtat. 1 J. c. 11. and probably 
the defendant might mean, that the plaintiff was contracted 
to another woman, and ſo in conſcience he was her huſ- 
band 


The following curious caſe I ſhall here lay before my 
readers, being enduced to give it a place in this digeſt, be- 


Iz Salk, a8; * 2 Sid, 76. 100 I hiv, 116. m Allen, 37. 
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cauſe it ſettles a matter of conſiderable moment, to a body of 


people very reſpectable for the conſiſtency and regularity of 
their public conduct. 


Miſs Mary Jerom was educated among the Quakers at 
the town of Nottingham, her parents who lived there being 
of that perſuaſion. There are. ſeveral ſeparate congrega- 
tions of Quakers in that town, and once a month a general 
aſſembly is held of them all. At theſe monthly meetings, 
they take into conſideration the conduct of ſuch of their 
members as have not acted conformably to their rules, and 
proceed according to the direction of our Saviour in the 
18th chapter of St. Matthew, v. 15—17, which they call 
their diſcipline, If gentle admonitions in private have no 
effect, complaint is made to the monthly meeting; from 
whence a deputation is formally ſent, to viſit and to endea- 
vour to reclaim the party offending. And if theſe ſteps 
prove ineffectual, they proceed at laſt to a final ſentence of 
expulſion, which is uſually by ſome inſtrument or paper in 
writing drawn up for that purpoſe, and openly read at one 
of the meetings for public worſhip, The perſon employed 
in this ſervice is called the clerk of the meeting, and the 
writing by which the ſociety exclude and diſown the delin- 
quent as a member of their ſociety, generally ſets forth: the 

cauſe of their proceeding, and the fruitleſs care and endea- 
vours of the ſociety to reclaim. This has been their gene- 
ral practice ſince the toleration act. Mary Jerom having 
acted in diſobedience to their rules, by frequenting places 
of public diverfions, going into mourning for the death of 
a relation, and doing other things which they eſteem un- 
lawful; the method of admonition and viſitation by depu- 
ties was taken by the ſociety ; and ſeveral conferences were 
had, but they proved ineffectual; and ſhe abſenting herſelf 
from their meetings, and declaring that ſhe did not look 
11 upon 


* 


RIGHTS axp PRIVILEGES or WOMEN. 1g 
upon herſelf as one of their body, the ſociety at laſt (aftet 
ſeveral fruitleſs attempts to reclaim her for a year and a half) 
proceeded in their uſual way to the ſentence of expulſion, 
in the following words ; which were reduced into writing, 
approved of by the monthly meeting, and afterwards read 
by the clerk of the meeting, at the cloſe of their public 
worſhip at Nottingham, on Sunday, September 5, 1761. 
« Whereas Mary Jerom, of this town, was born of parents 
<« profefling the ſame religious principles with us, and by 
s them educated in our ſociety ; but not duly regarding 
«the truth we profeſs, ſhe embibed erroneous notions con- 
<« trary to ſcripture doctrine, and in diverſe parts of het 
« conduct acted very inconſiſtently with a life of ſelf-de- 
© nial; and of late years moſtly neglected meeting for di- 
« vine worſhip ; and when viſited by friends appointed by 
« our monthly meeting, in love to her ſoul, and in order ta 
te reclaim her from error, and bring her to the acknow- 
c Jedgment of the truth both in judgment and practice; but 
e rejecting our labour of love, ſhe declared that ſhe did not 
c Jook upon herſelf as a member of our ſociety : We there- 
te fore hereby declare her not in unity with, nor a member 
ce of our religious ſociety, until by unfeigned repentance 
&* ſhe duly acknowledge ſcripture doctrine, and behave 
te agreeable to our holy profeſſion ; which that ſhe may we 
© moſt ſincerely deſire. Signed in and by order of our 
© monthly meeting held at Nottingham the 5th of the 
te eighth month, 1761, by Francis Hart, clerks.” Miſs 
Jerom being acquainted with this proceeding, ſent her maid 
ſeryant to the clerk for a copy of this ſentence ; who accord- 
ingly tranſcribed it, and encloſed it in a cover directed to 
Mrs. Mary Jerom ; who, being thus poſſeſſed of it, an- 
nexed it to an affidavit, and applied to the court of King's 
Bench for an information for a libel. But the court rejected 


the motion, and refuſed to grant a rule to ſhew cauſe. She 
C 2 after= 
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afterwards, on the 12th of March, 1762, preferred a bill of 
indictment againſt Francis Hart for a libel, before the grand 
jury at the aſſizes held for the county of Nottingham. 

Which bill being found by them, was afterwards removed 
by certiorari into the King's Bench ; and Francis Hart, the 
defendant, having pleaded not guilty, it was tried before 
Mr. juſtice Clive, at the ſummer aſſizes held for the town of 
Nottingham, July 30, 1762. The evidence on the part 
of the proſecution was, the proſecutrix, and her maid ſer- 
vant who went for the paper; and the evidence of the pub- 
lication of it as a libel was, the direction of it to the proſe- 
cutrix, and the defendant's acknowledgment to the maid 
that he read it at the meeting. The defendant's council 
called no witneſſes ; being of opinion, that the Quakers, who 
were the only perſons that could give an account of their 
method of proceeding, were diſabled by the ſtatute of 
7&8 W. c. 34 from being witneſſes on a criminal proſe- 
cution ; and being reſtrained from arguing that the paper 
in queſtion was no libel by the judge, who ſaid that ſuch a 
queſtion was more proper to be determined by the court 
above, they could only inſiſt, that the evidence on the part 
of the proſecution was not ſufficient to maintain the indict- 
ment. The judge left the caſe, with its circumſtances, to 
the jury,. but rather recommended it to them to acquit the 
defendant. The jury, after being withdrawn about three 

| hours, found the defendant, Francis Hart, guilty, In the 
Michaelmas term following, Mr. Cuſt moved the court of 
King's Bench for a new trial, and after ſtating the above- 
mentioned facts, and obſerving upon the circumſtances of 
| hardſhip which would attend the caſe, on a motion in arreſt 
of judgment, where no facts could be relied on but what ap- 
peared in the record; and after a verdict, it might be pre- 
ſumed that a malicious intention to defame the proſecutrix 
(wbich was charged in the indictment) was proved, inſiſted 
| that 
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that the leaving ſuch a caſe to a jury, would be enabling a 
jury to ſet up a judgment in oppoſition to the legiſlature, - 
and overturn the toleration act; and that therefore the ver- 
dict ought to be ſet aſide as a verdict againſt law. The 
court was clearly of opinion, that the jury ſhould have been 
directed to acquit the defendant; and as notice of the mo- 
tion was given, and council appeared for the proſecution, 
who did not contradict the abovementioned facts, the court 
ſaid they would not do ſo much credit to ſuch a proſecution 
as togrant a rule to ſhew cauſe; and they ordered the ver- 
dict to be ſet aſide, and a new trial to be had on the firſt 
motion. Note, The ſolemn affirmation of Quakers is by 
the above cited act aJmitted in all civil caſes where an 
oath is allowed or required, inſtead of ſuch oath ; and when- 
ever any act of parliament requires an oath to be admini. 
ſtered, this exception, in reſpect of Quakers, is to be under- 
ſtood, although no reſervation is had for them expreſsly in 
the act. But this exception does not extend to evidence 
given in eriminal cauſes, therefore the ſolemn affirmation of 
2 Quakgr could not have been admitted to enable a witneſs 
to be examined in the above cauſe. No Quaker is permitted 
to ſerve upon a jury, or to bear any office or place of profit 
in the government . Before I quit this article, it may not 
be improper to take notice of the following ſingular law. 


Punihmunt for a common Scold. | 


A Common ſcold, or communis rixatris, is conſidered in 

the eye of the common law, as a public nuiſance to her 
neighbours, for which offence ſhe is inditable z the form 
of which indictment does not require the particulars of her 
offence to be ſet forth, but the offence muſt be ſignified with 


a Burn's Ecc. Law, Art. Diſſenters, © 13 & 14 W. c. 4. 8 0. I. c. 6. 
2% 6, II, . 46. ſe tt. 36, 37» | = 
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convenient certainty, and the indictment muſt conclude not 
only againſt the peace, but to the common nuiſance of divers. of 
his majeſty's liege ſubjefts, A caſe of this kind happened 
H. 19 Geo. II, K. & M. Cooper, on an indictment for 
being a common and turbulent brawler, and ſower of diſcord 
againſt her quiet and hone oft neighbours, ſo that He hath ſtirred, 
moved, and incited divers ftrifes, contraverſies, quarrels; and 
diſputes amongſi his majeſly's liege people, againſt the peace, &c. 
on which indictment ſhe was convicted v. The puniſhment 
for this crime, is ta be placed in a certain engine of correc- 
tion, called a trebucket, cucking-ſtool, or caſtigatory, 
though now frequently corrupted into ducking-ſtool, be- 
cauſe her further judgment is, to be placed therein, and 
plunged into the water 2. Lord Coke ſays , that cucł or 
guck, in the Saxon tongue, ſignifies to ſcold or bawl ; taken 
from the bird cuckow, or quckhaw ; and zng in that lan- 
guage ſignifies water, becauſe a fcolding woman was for her 
puniſhment ſowſed in the water, And Mr. Burn remarks *, 
that the common people in the northern parts of England, 
amongſt whom the greateſt remains of the ancient Saxons 
are to be found, pronounce it ducking-ftool ; which perhaps 
may have ſprung from the Belgick or Teutonick ducken, to 
dive under water; from whence alſo probably we denomi- 
nate our duct, the water fowl; or rather it is more agree- 
able to the analogy and progreſs of languages to aſſert, that 
the ſubſtantive duck is the original, and the yerb made from 
thence ; as much as to ſay, that to duck is tq do as. that 
fowl does, 


But though many men may bs ſtigmatized as turbulent 
brawlers, &c. yet the puniſhment for committing this kind 
of nuiſance againſt his majefly's liege ſubjecis, is confined to 
women only, which certainly does no credit either to > (hq 
Juſtice or gallantry of our anceſtors. 
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©" 8&4 F.- 
Of Marriage, as it affetts the Perſen and Condition of Women. 


| ARRIAGE is an inſtitution calculated to promote 
the private happineſs of individuals, and the moſt 
eſſential intereſts of civil ſociety ; by it a man and a woman 
enter into a compact, and mutually exchange vows, one 
principal end of which being the procuration of children, 
the parties bind themſelves by ſuch marriage vows, in the 
preſence of God, to educate in a ſuitable and proper manner, 
ſuch children as ſhall be had between them. And in order 
to cement that affection and endearment, which ſuch a ſtate 
of union is calculated to produce, it is incumbent both on 
the man and the woman to obſerve a chaſte fidelity to each 
other, and neither to diſturb their own private peace, and 
mutual confidence by conjugal infidelity, nor to difgrace 
the holy inſtitution of marriage, which ſupplies the ho- 
nourable and delicate means of gratifying the paſſion of love, 
by an unbridled indulgence of foul luſt ; by which that de- 
corum and propriety of manners, which is the ornament 
and baſis of civil ſociety, is openly ſubverted, Indeed mar- 
riage ſeems to have been at firſt inſtituted as neceſſary to the 
very being of human ſociety : for without the diſtinction 
of families there can be no encouragement to induſtry, nor 
any foundation for the care of acquiring riches ; and there- 
fore all well-ordered ſocieties have ſettled the ſolemnities of 
marriage, and ordained, that ſuch contracts ſhould continue 
during the life of the parties, which is abſolutely neceſſary 
to render the mutual cares of parents uniformly directed to 
the making proviſion for their children ; and that the love 
and reſpect of their children might be ſhewn to both parents, 
without diſtraction or confuſion, which could not be done if 
C 4 the 
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the marriage was to be annulled, and the intereſts of the 
huſband and wife were to be ſeparated and ſevered after the 
concern of education was over, Beſides, the intereſt of 
marriage could not be conveniently carried an, if there were 
a proſpect that the marriage was any otherwiſe to be deter- 
mined than by death only. For each perſon would be inju- 
riouſly drawing out of the common ſtock, to the detriment of 
their joint concern, and to the prejudice of the education of 
their offspring. Beſides, that ſuch a joint intereſt cannot 
be well and commodiouſly carried on without a mutual 
friendſhip and endearment, which muſt be leſſened, and in» 
deed deſtroyed, by the proſpect that the contract might be 
cancelled by the humour of either party, 


The circumſtances which muſt concur to render a mar- 
riage legal are, (1.) The conſent of the parties marrying z 
for no compulſive marriages are binding ; and, if they are 
under age, of their parents or guardians, (2.) An ability in 
the parties to contract marriage. (3.) The marriage muſt 
be actually ſolemnized and conſummated, If a boy under 
fourteen years of age, or a girl under twelve, marries, this 
marriage is inchoate and imperfect; and when either party 
comes to the age of conſent as aforeſaid, the diſagreement of 
either of them is ſufficient to make the marriage void, with- 
out the interference of the eccleſiaſtical eourt. And nothing 
is more reaſonable than that the ſuppoſed incapacity of judg- 
ment conſequent on ſuch tender ages, which in the eye of the 
Jaw renders contracts of every other kind void, ſhould make 
void this of marriage, which muſt be conſidered as one of 
the moſt important contracts poſhble to be entered into. 
This is founded on the civil law; but the canon law pays 
a greater regard to the conſtitution than the age of the par- 
ties ; for if they are habiles ad matrimoniam, it is a good 
marriage, whatever their ages may be. And in our law it 
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is ſo far a marriage, that if at the ageof conſent they agree 
to continue together, they need not to be married again. 
If the huſband be of years of diſcretion, and his wife under 
age, he may diſagree, as well as his wife may when ſhe 
comes to age of conſent : for in contracts, the obligations 
muſt be mutual, both muſt be bound or neither; and ſo, 
vice verſa, when the wife is of years of diſcretion, and the 
huſband under. The want of a competent ſhare of 
reaſon renders a matrimonial contract, as well as any other, 
invalid ; but what ſtate of mind determines a man a lunatic, 
and his act of marriage invalid of conſequence, has been 
differently determined, It has been formerly conſidered, 
that if an ideot takes a wife, they are huſband and wife in 
law, and their iſſue legitimate, for he is allowed to be ca- 
pable of conſenting to marriage * ; but ſuch doctrine is now 
deemed irrational. But a modern ſtatute provides, that 
the marriage of lunatics, or perſons under phrenzies, (if 
found lunatic under a commiſſion, or committed to the care 
of truſtees by an act of parliament) before the lord chan- 
cellor, or the majority of the truſtees have declared them to 
be reſtored to a ſane mind, ſhall be totally void, —It is ſaid 
that a dumb perſon may contract matrimony by ſigns, 
which ſhall be available to all intents v. According to the 
ancient law, a chriſtian of either ſex marrying with a Jew, 
was guilty of felony, and liable to be burnt alive, or as 
others ſay, buried alive x, The conſent of parents or guar- 
dians is likewiſe neceſſary to conſtitute a legal marriage of 
minors. Both by the common and canon law, if the parties 
were of the age of conſent, no other concurrence was 
required, The civil law indeed required the conſent of the 
parent or tutor at all ages, unleſs the children were eman- 
eipated, or out of the parents power; and if ſuch conſent 
co. Lit. 79. * 1Sid. 112, U Blackſt. Co. b. 1. c. 22. 13 Geo. II. c. 30. 
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from the father was wanting, the marriage was null, and the 
children illegitimate ; but the conſent of the mother or 
guardians might be ſupplied by the judge, if unreaſonably 
withheld ; and if the father was non compos mentis, a ſimilar 
remedy was given”, Theſe proviſions are adopted and imi- 
tated by the French and Hollanders, with this difference, 
that in France the ſons cannot marry without conſent of 
parents til] thirty years of age, nor the daughters till twenty- 
five; and in Holland the ſons are at their own diſpoſal. at 
twenty-five, and the daughters at twenty. Thus hath ſtood, 
and thus at preſent ſtands, the law in other neighbouring 
countries 2. But by ſeveral ſtatutes it is otherwiſe provided 
in this country ; for whoever marries any woman-child 
under the age of ſixteen years, without conſent of parents 
or guardians, is ſubject to a fine, or five years impriſonment, 
and the wife's eſtate, during the huſband's life, ſhall go to be 
enjoyed by the next heir. And a penalty of 100l. is laid on 
any clergyman who marries a couple, either without publi- 
cation of banns, which is deemed giving public notice thereof 
to the parents or guardians, or without licence; to obtain 
which the conſent of parents or guardians muſt be ſworn to. 
Further, in order to render a marriage legal, neither party 
muſt have any incapacity or diſability to contract marriage, 
and ſuch impediments are created either by the canonical or 
ſtatute law. By the eccleſiaſtical or canon law, any cor- 
poral infirmity which fruſtrates the end and deſign of ma- 
trimony, if clearly proved to exiſt, renders a marriage void, 
although performed in exact conformity to law; and the 
eccleſiaſtical court will pronounce ſuch marriage abſolutely 
null and void. But any ſuch corporal imbecility contracted 
after marriage, is not allowed to operate to the diſſolution 
o the contract. A pre- contract is by canon law another 


Y Cod, g. 4. 1 20. Domat tit. Doutics 3 Monteſq, eſp, des, Loix a3. 
Vins in Inſt, I. 1. t. 10. | mA 1 
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ſufficient ground vpon which to annul a marriage. Any 
contract made per verba de preſenti; or in caſe of cohabi- 
tation, per verba de futuro, between perſons able to contract 
matrimony, was held valid for many purpoſes; and the ſpi- 
ritual court had a power of compelling the parties to cele- 
brate it in facie eccleſie, At the time of the reformation all 
impediments to marriage ariſing from pre- contracts to other 
perſons were aboliſhed, and declared of none effect a, unleſs 
they had been conſummated with bodily knowledge ; in 
which caſe the canon law holds ſuch to be a marriage de 
ſacto, but this clauſe was repealed by an act paſſed in the 
next reign d, and ſuch pre- contracts were again rendered 
lawful bars to any other marriage by either party, notwith- 
ſtanding a marriage conſummated, and iſſue had thereby, 
the reaſon of which is thus given in the act. Sithence 
$ the time of which act, viz. 32 Hen. VIII, c. 38. although 
te the ſame was godly meant, the unrulineſs of men hath 
* ungodly abuſed the ſame, and divers inconveniences (in- 
c tolerable in manner to chriſtian ears and eyes) followed 
* thereupon, women and men breaking their own pro- 
„ miſes and faiths, made by the one unto the other, ſo ſet 
s upon ſenſuality and pleaſure, that if after the contract of 
* matrimony they might have whom they moſt favoured 
sand defired, they could be content, by lightneſs of their 
54 nature, to overturn all that they had done before, and 
*© not afraid in manner, even from the very church door 
te and marriage-feaſt, the man to take another ſpouſe, and 
* the eſpouſe to take another huſband, more for bodily luſt 
* and carnal knowledge, than for ſurety of faith and truth, 
or having God in their good remembrance, contemning 
many times alſo the commandment of the eccleſiaſtical 
judge, forbidding the parties, having made the contract, 
to attempt to do any thing in prejudice of the ſame,” — 


* 32 H. VIII. . 38. * 2 & 3 E. VI. . 23», ü 
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A prior marriage, either party having another huſband or 
wife living, and not out of the kingdom during ſeven years, 
not only renders a ſubſequent one null and void, but the 
offending party is guilty of felony, but entitled to the be- 
nefit of clergy ©, Conſanguinity or relationſhip by blood, 
or affinity or relationſhip by marriage, are impediments to 
marriage derived from the Moſaic law; either there laid 
down in-expreſs words, or inferred by the cleareſt deduction. 
Such marriages, as being unlawfully had, are void ab initio, 
on account of ſome of the cauſes that have been enume- 
rated, can give no right in any property which is recoverable 
by the heir at law, and the iſſues of ſuch ſpurious marriages 
are illegitimate ; moreover, the eccleſiaſtical judge has a 
right of infliting penance on the offenders. And becauſe 
in the times of popery a great variety of degrees of kindred 
were made impediments to marriage, which impediments 
might however be bought off for money, it is declared by 
the ſtatute of Henry VIII. above cited, that nothing, God's 
law excepted, ſhall impede any marriage but within the 
levitical degrees; but in the reign of queen Mary this act 
was repealed, and the laws reſpecting marriage put on the 
ſame footing as they had formerly been ſettled by the Romiſh 

clergy ; but when proteſtantiſm was again reſtored by 
the AP of queen Elizabeth, the ſtatute of Hen. VIII. 
was once more put in force, the clauſe concerning pre- 
contracts repealed by Edw. VI. alone excepted. And thus 
ſtood the laws reſpecting marriages until the act 26 Geo, II. 
commonly known by the name of the marriage- act, took 
place 25th March, 1754. The prohibited degrees of con- 
ſanguinity, and affinity, are as follow: 
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Prohibited Degrees of Conſanguinity, or Relationſhip by Bload, 
as well as of Affinity, or Relationſhip by Marriage, of tbe 


Man's P art. 
Conf. 1. ndmother, 
f Aﬀn. 2. Erandfather s wife, ee Wee 


Affin. 3. wife's grandmother, 


Conſ. 4. father's ſiſter, 
Conſ. 5. mother's ſiſter 
Affin. 6. father's brother's wife, li degree in the 


Affin. 7. mother's brother's wife, _— collateral 
1 Affin. 8. wife's father's ſiſter, 
Affin. 9. wife's mother's ſiſter, 


- 
Conf. 10. mother, — 
hrſt degree in the 
1 = aſcending right line. 
Affin. 12, wite's mother, 


| 


Conf. 13. daughter, 


| Affin. 14. wife's daughter, 
Affin. 15. ſon's wife, 


firſt degree in the 
— right line. 
firſt 


4 16. ſiſter, degree in the 
Affin. 17. wife's ſiſter, | deſcending collateral 
Affin. 18. brother's wife, 


A man * not | marry his 


Conſ. 19. ſon's daughter, 

Conf. 20. daughter's daughter, 

Affin. 21. ſon's ſon's wife, 

| Affin. 22. daughter's s ſon's wife, 
Affin. 2 3. wife's ſon's daughter, 

Affin. 24. wife's WR 8 daughter, 


111} 


ſecond degree in the 
— f deſcending right line. 


, Conſ. 25. brother's daughter, 


Conf. 26. ſiſter's daughter 

Affin. <1 brother's ben n's wife, _ OY |< _ the 

Affin. 28. ſiſter's ſon's wife, li nding teral 
- | Afhin, 29. wife's brother's daughter, _ 


LAffin. 30. wite's ſiſter's daughter, — 
l 145 Probibited 
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Prohibited Degrees of Conſanguinity, or Relationſhip by Blaad, 
as tuell as of Afinity, or Relationſhip by Marriage, of the 
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Waman's Part. 
Conf, 1. grandfather, — 5 
bro 2. Res huſband, =| — — Fn 


a— —„— 


A. 


A woman may not marry with her 


| 
| 


Afin. z. huſband's grandfather, — 


Conf. 4. father's brother, — 


Conf, g. mother's brother, 1 F 
Affin. 6. father's ſiſter's huſband, — nd degree in the 
aſcending collateral 


Affin. 7. mocher's ſiſter's huſband, 
Affin. 8. huſband's father's brother, ne. 
Affin. 9. huſband's mother's brother, 
Conf, 10. father _ 
Afſiu. 11. ſtepfather, — 1 in the 
Affin. 12. huſband's father, — g right line, 
Conſ. 12. ſon, —6ẽ— | 
Affin. x4 huſband's ſon, =| — 0 e in the 
Affin. 15. daughter's hulband, — ngrightline, 
Conf, 16. brother, —} firſt degree in the 
Affin. 17. huſband's brother, — deſcending collateral 
Affin. 18. fiſter's huſband, — line, 
Conf. 19. ſon's ſon, _ 
Conſ. 20. daughter's ſon, — 


Affin. 21. ſon's * — hulband, ſecond degree in the 
Affin.22.daughter's ughter's huſband deſcending right line. 
Affin. 23. huſband's ſon's ſon, — 

Affin. 2 4. huſband's daughter's ſon, 


1 Conf, 25. brother's ſon, — 


Conf. 26. ſiſter's ſon, — 

Affin. 27. brother's daughter's huſband „ Ls 
Affin. 28, ſiſter's daughter's huſband, lin WY 
Afin. 29. huſband's brother's ſon, — Ine. 


_Affin, 30. huſband's ſiſter's fon, — 
3 \ 
The 


RIGHTS Ap PRIVILEGES or WOMEN. zr 


The huſband and wife being but one fleſh, he who is 
related to one by conſanguinity, is related to the other by 
affinity in the ſame degree, —Marriages in the aſcending or 
deſcending line, that is, of children with their father, grand- 
father, mother, grandmother, and ſo upwards, are prohibited 
without limit, becauſe they are the cauſe immediately, or 
mediately, of ſuch children's being; and it is directly re- 
pugnant to the order of their nature, which hath aſſigned 
ſeveral duties and offices eſſential to each, that would thereby 
be inverted and overthrown. A parent cannot obey his 
child, and therefore it is unnatural that a parent ſhould be 
wife to a child. Further, ſuch abſolute prohibitions are 
neceflary to-prevent the incongruity, abſurdity, and mon- 
ſtrous enormity of the relations to be begotten, The fon 
or daughter for inſtance, born of the mother, and begotten 
by the ſon conſidered as born of the mother would be a 
brother or ſiſter to the father, but as begotten by him, 
would be a ſon or daughter. So the iſſue procreate upon 
the grandmother, as born of the grandmother, will be uneles, 
or aunts to the father ; but as begotten by the ſon, they 
will be ſons or daughters to him, and this in the firſt degree 
of kindred*, And though the idea of a man marrying his 
grandmother ſeems at the firſt view to be rather ridiculous, 
yet it is very far from being out of the courſe of nature to 
ſuppoſe it poſſible, and that there might be iſſue by ſuch 
inceſtuous marriage, Suppoſe, for inſtance, a woman mar- 
ries at twelve years of age, which ſhe may legally do, and 
that ſhe has a daughter born the next year, who, when ar- 
rived at marriageable years, is married, and has a ſen within 
a twelvemonth after, that ſon wlll be fourteen years old, 
and may of courſe marry when his grandmother is forty 
years of age, who is then very likely, in the courſe of na+ 

© Gibs, 412, 
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ture to breed children. However, I cannot find that the 
Civilians have been much employed in annulling inceſtuous 
marriages contracted between men and their grandmother's, 
or their grandfather's wives; or between women and their 
grandfather's, or their grandmother's huſbands, but an al- 
liance not very remote from ſuch an one happened by a man's 
marrying the wife of his great uncle, which was declared 
not to be within the Levitical degrees ; but whether a man 
ſhall marry his wife's ſiſter, or a woman her huſband's bro- 
ther, has been much agitated.. In Michaelmas term 1672, 


a prohibition was granted out of the King's Bench, againſt 


the Spiritual Court, enquiring into a marriage had with a 
wile's ſiſter, but in the Trinity term following, the point 
was argued by Civilians before the court, and a conſultation 
was granted. And indeed ſuch marriage is expreſsly prohi- 
bited by 25 Hen. VIII. c. 22. but the doubt ariſes on the 
point, whether that act is repealed or not, and there are re- 
ſpectable authorities on either ſide. 


Whether a man might marry his wife's ſiſter's daughter, 
was determined in the affirmative in the caſe of Richard Par- 
ſons, mentioned by lord Coke, 1 Inſt. 235, but that caſe is 
ſaid to have been expunged two years afterwards before the 
king in council ; and at Eaſter Term 1618, the ſame queſtion 
aroſe, and a conſultation was granted ; and Sir John King 
then declared it to be the ſame degree of proximity, as a 
nephew marrying his father's brother's wife; and this being 
expreſsly prohibited, the other by parity of reaſoning is fo 
likewiſe. The ſame queſtion was again argued, 'T. 1 Ann, 
and conſultation granted. And biſhop Gibſon informs us *, 
that ſoon after the making of the act of 25 Hen. VIII. c. 22. 


f Caſe of Harriſon and Buxwill, T. 20* C* 2, Gibs 413. 
: $ Codex, p. 412, 413- 
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by which marriage is prohibited within this degree of affi- 


nity, Thomas lord Cromwell deſired a remiffion for one 
Maſſay, who was contracted to the ſiſter's daughter of his 
former wife, but the archbiſhop refuſed it, as contrary to 


the law of God ; and gave for reaſon, that as ſeveral perſons 


are prohibited who are not expreſſed, but underſtood, by 
like prohibition in equal degree, ſo in this caſe, it being 
expreſſed that the nephew ſhall not marry his uncle's wife, 


it is implied that the niece ſhall not marry to the aunt's huſ· 


band h, 


An uncle cannot marry hiy niece, which is forbidden by 
implication by the prohibition that a nephew ſhall not marry 
the aunt, The civil law allowed firſt couſins to intermarry, 
but the canon law, whoſe object was to extend prohibitions 
to marriage ariſing from conſanguinity or affinity as far as 
poſſible, that the church might be enriched by granting diſ- 


penſations, prohibited both firſt.and ſecond couſins, From 


confounding theſe two laws, probably aroſe the vulgar 
maxim that firſt couſins may marry, but ſecond conſins may 
not; for firſt couſins may marry by the civil law, and ſecond 
couſins cannot by the cannon i, but all ſach reſtrictions 
pere done away by act of parliament, 32 Hen, VIII. c. 38, 


Affinity is terminated in the huſband himſelf from the 
wife's kindred, and in the wife herſelf from the huſband's 
kindred x, therefore the kindred of the huſband are not of 
affinity to the kindred of the wife. The huſband's brother 
therefore, or even the huſband's ſon by a former wife, may 
marry the wife's ſiſter, or the wife's daughter, by a former 
huſband, If a marriage is had within the prohibited de- 


h Cale of Ellerton and Gaſtrell, Comyns, 318. ; Wood's Civ, Law, 
118, 119, « Wood's Civil Law, 119. 
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grees of kindred, the ifſue is not conſidered by the common 
law as illegitimate, until a fentence is pronounced in the 


court Chriſtian to annul the marriage: which ſentence is 
admiffible in all the temporal courts, and operates to the 
baſtardizing and diſtinheriting the children.—A prohibition 


was prayed to ſtay a ſuit in the ſpiritual court, againſt a 


man for marrying with the baſtard daughter of his fiſter, 
and it was grounded on a plea, that ſuch a marriage is pro- 
hibited by no law; for there is neither affinity nor conſan- 
guinity in a baſtard, who is nullius filius. On the contrary 
it was urged, that the Levitical law is, ad proximum ſan- 
guinit non accedet ; that the Jews made no difference as to 
marriage between baſtards and others, , That though baſtards 
are deprived of certain privileges by particular laws, yet 
the ſame reaſon prohibits them from marriage as others, and 
by this rule a man might marry his own baſtard, which 
doubtleſs could not be allowed. Lord Raymond, and the 
court, inclined not to grant a prohibition, but the cauſe 
was adjourned, and it does not appear what became of it. 


T he temporal courts are the proper judges what marriages 
are within or without the Levitical degrees, and they have 
a power of prohibiting the ſpiritual courts, if they impeach 
any perſons for marriage without thoſe degrees. 


Marriages had out of due form of law are liable to certain 
pecuniary fines, which are created by the following ſtatutes, 
By the 6 & 7 V. III. c.6./. 52. no perſon ſhall be married at 
any place pretending to be exempt from the viſitation of the biſhop 
of the dioceſe, without à licence, except the banns ſhall be pub- 
liſhed and certified according to lau; and every parſon, vicar 
and curate, who ſhall marry any perſons contrary to the true in- 
tent heresf, ſhall forfeit 1001. half to the king, and half to bin 


4 3 Mod. Rep. 168. 
whe 
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who will fue in any of his majeſty's courts of record; and far 
the ſecand ener, ſhall be ſuſpended from his office and benefice 
for three years, 


And by the 5 & 8 IW. III. c. 35. ſei. 2, 3, 4. every 
parſon, vicar or curate, who Hi marry any perſon in any 
church or chapel, exempt or not exempt, or in any other place 
whatever, without publication of bannt, or without licence, ſhaſl 
forfeit rooi.— Every parſon, vicar or curate, who ſhall ſubſtitute 
or empley, or kngwingly and wittingly ſball ſuffer and permit, 
any other miniſter to marry any perſons in any church or chapel, 
to ſuch parſon, vicar or ' curate, belonging or appertgining, 
without publication of bannt or licence, fhall forfeit 100l,— 
Every man ſo married without licence, or publication of banns gs 
aforeſaid, ſhall forfeit 101. to be recovered with coſts by bim who 
ſhall ſue. And every ſexton, er pariſh clerk, who fhall aid or 
afſit at ſuch marriages fo celebrated mine bannt or licence, 


foul ferrit z. 


And by the 10 Ann, c. 19. ſed. 176. every parſon, vicar or 
curate, or ather perſon in holy orders, beneficed or nat þensficed, 
who ſhall marry any perſon in any church or chapel, exempt cr 
not exempt, or in any other place whatſoever, without publication 
of banns, or without licence from the proper ordinary, fhall For- 
feit 100l, And if ſuch offender ſhall be u priſoner in any priſm 
or gaol, (other than a county gaol) at the time of ſuch . nce 
committetl, and ſball be duly convicted thereof ; then upon oath 
made of ſuch impriſanment before one of the judges, and upon 
producing a copy of the record of ſuch conviction, to be likewiſe 
proved upon oath before the ſaid judge, be ſhall grant his warrant 
to the keeper af the gaol, or priſon, where ſuch offender is a pri- 
ſener, to remove him to the gaol of that county where he is a 
priſoner, there to remain charged in execution with the penal y 
infited by this af, and with all and every the cauſes of his 

D 2 former 
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former impriſonment : and if any gaoler, or keeper of any priſon, 
ſhall be privy to, or knowingly permit any marriage to be ſolem. 
nized in the ſaid priſon, before publication of banns or licence as 
aforeſaid, he ſhall forfeit 1001. 


Of Marriage as it is now regulated by the Marriage Act. 


8 UCH important regulations as thoſe made by this act, 

in a matter of ſuch univerſal concernment as marriage, 
could not fail of dividing the public opinion, and of being the 

ſubject of very warm debate both in the houſes of parliament 

and without doors, while it was paſling into a law. It was 

Tepreſented as laying an impaſſable line between the rich and 
the poor, and controling all the emotions of love and genuine 
affeRion in youth, by the frigid maxims of avarice and am- 
bition imbibed by age: and if the former frequently betrayed 
a want of judgment and diſcernment, the latter as often en- 
forced a ſplendid and wretched ſtate of legal proſtitution; 

in which the happineſs of the party was ſacrificed to family 

pride. But ſurely this objection is more ſpecious than real, 
as the power granted to the parents by this act, expires as 

ſoon as the child attains to twenty-one years of age; the 
reſtraint is therefore kindly laid on that period of life, when 

the ebullitions of paſſion, and impatience of all reſtraint, 

are leaſt ſuppreſſed by the efforts of reaſon, aſſiſted by its 
beſt coadjutor experience. It was likewiſe argued on another 

ground, as tending to repreſs that ardour in the poor, 
which impells them to marriage, by impeding the ceremony 
to ſuch as could not purchaſe a licence, by making the pub- 

lication of banns on three ſucceeding Sundays, indiſpenſibly 
requiſite to all ſuch z and it was obſerved, that whatever 

| procraſtinates a legal marriage, has a proportionable ten- 
dency to promote debauchery and lewdneſs. And perhaps 
this is its weak ſide, Some there were who.urged, that the 

regula- 
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regulations eſtabliſhed by this act, would put it in the 
power of deſigning men to delude innocent girls by an 
illegal marriage; but on this account it ſhould ſeem, that 
no ſolid objection can be made. Indeed, certain forms in 
the ſolemnization of marriage, are thereby made abſolutely 
neceſſary to conſtitute a legal marriage, which before did 
not affect ſuch a contract; but they are in their nature ſo 
plain and intelligible, that to be once heard they muſt be 
ever after known and underſtood ; and it is the intereſt of 
the clergyman, as much as of the woman, to ſee the banns 
are properly authenticated before he performs the ceremony ; 
whereas at the ſame time, the act removed the moſt fruitful 
reſource to ſupply knaves with the means of practiſing upon 
unſuſpeQing innocence, I mean pre- contracts. By compelling 
the parties to ſolemnize marriage in the face of the church, 
upon ſatisfatory proof being given to the judge of a pre- 
contract, a woman had indeed a remedy at law againſt her 
ſeducer ; but then ſuch engagements not being of public 
notoriety, perhaps known to none but the parties themſelves, 
the moſt fatal impoſition might be practiſed on another wo- 
man, by marrying her, notwithſtanding ſuch an impedi- 
ment, It is true, the impoſtor was liable to a criminal ac- 
tion on the ſtatute of James I. againſt bigamy ; but after the 
deluded woman had followed her betrayer through the pro- 
ceſs of an indictment, and had brought his guilt home to 
him, thereby doing the utmoſt violence to every delicate 
ſenſation, her recompence was, the ſtigma of having coha- 
bited with an adulterer, not with a legal huſband; and to 
find her children branded with illegitimacy. © Such might be 
the conſequences attending pre- contracts actually made; but 
how eaſy it was to get rid of a wife, by colluding with a 
woman to. claim the fulfilment of an imaginary pree-con- 
tract, the numerous inſtances where ſuch tricks have been 
practiſed ſufficiently ſnew.— The law now, by denying wo- 

D3 men 
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men redreſs by marriage, when they have incautiouſly yielded 
to the importunity of a lover, thereby guards them in the molt 
effectual manner againſt the artifices of ſeduction. I argue con- 
cerning the propriety of pre- contracts, upon the preſumption 
of ſuch having been made to delude a woman of her virtue, be- 
cauſe that is certainly their moſt defenſible ground ; though 
doubtleſs many were given without ſuch indirect views being 
either propoſed ar obtained thereby, And the law now 
allows a woman to bring an action on the caſe, , to recover 
damages upon a pre-contract, which will be explained more 
fully in the ſecond book ; and a very learned lawyer expreſſes 
a doubt, whether by the act 26 Geo. II. e. 33. the impe- 
diment of pre- contracts is entirely aboliſhed, when con- 
ſummated with bodily knowledge ®, The marriage act, 
26 Geo, II. o. 33˙ is in ſubſtance as follows: 


All banns ſhall be publiſhed i in the pariſh church, or in a @ public 
chapel in which banns have been uſually publ. ſhed, bees three 
Sundays preceding the folemnization of marriage : and if the 
perſons to be married dwell in different pariſhes, the bannt to be 
publiſhed in their reſpective pariſhes, either i in the pariſh church 
or chapelry where each of them dwell ;_ and if either of. the per- 
ſons ſhall dwell i in any extra parochjal place, having no church or 
chapel wherein banns have been uſually publiſhed, then the banns 
Hall be, in like manner, publiſhed in the pariſh church, or chapel, 
belonging to ſome pariſb, or chapelry, adjoining to ſuch ektra- 
parochial place, which publication Hall be certified by the parfon, 
vicar, or curate, who publiſhes ſuch bannt, in writing, under 
his hand, and the marriage ſhall be ſolemnixed in the ſame church, 
or chapelry, i in which the banns were publiſhed, I 


No obligation is laid on any minifler fo publijß banis 17.5 mar- 
riage, unleſs the parties to be married deliver to him & notice in 
writing, of thtir true chr i/tian and ſurnames, and likewiſe their 


m Blackſt. b. I, , 15, . 
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reſptttrve abodes, and of the time they baus reſpectively dwelt 
Parents or guardians whoſe conſent 7s required by law, muſt 
uin openly at the time of the publication of the banns a diſſent 


to oſuch marriage, which renders the publication void, and ſub- 
jecii the miniſter to an att of felony, if he n fm 


4* marriage. 


Licences muſt not be granted for K marriages in any 
ether church, pariſh, or public chapel, than ſuch as belong to the 
pariſh, in which the uſual place of abode of one of the parties has 
been for the ſpace US four weeks, immediately before the granting 
of fuch licence, or in an adjoining church or chapel. If one or 
both of the parties reſide in an extra-parochial place, and for 
the purpoſe of this act only, all parifhes which baue no pariſh 


church, or chapel, belonging to them, or none wherein divine fer- 


vice is uſually performed every rally, are to 2 be deemed extra- 


* — | 


This af? has no relation to the power of the archbiſhop of Can- 
terbury and his proper officers, of granting ſpecial licences, the 
right of doing which they derive from ſtatute 25 Hen, VIII. 
c. 21. ſet, 4&8, 


All 2 ſelemnixing marriage in priſons, or in @ plate * 
appointed, without the publication of banns or licence, are ad- 
judgedguilty of felony, and foal be tranſported for feurtaen years. 
The proſecution for which offence muſt be commenced within the 
ſpace of three years after the offence committed; and all marriages 
ſelemnized in any other place than a church or public chapel, unleſs 
by ſpecial licence, or without publication of e or licence of 
anda are rendered null and void. 


94 | 4 
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In marriages preceded by publication of banns, no prosf of 
reſidence for four weeks immediately before ſuch ſolemnization fhall 
be required but all marriages ſolemnized by licence, wherg 
either of the parties ſhall be under the age of twenty-one years, 
unleſs a widow or widower, which ſhall be had without the 
tonſent of the father of fuch party fo under age, if then living, 
firſt obtained, or if dead, of the guardian or guardians ; or if 
none ſuch, then of the mother if living, and a widow [and 
it may be preſumed not having married ſince the deceaſe of 
her huſband, by whom ſhe had the ifſue in queſtion] ; or 
if none ſuch, then of a guardian or guardians, appointed by the 
court of chancery, Mall be abſolutely null and void. | 


But if any of the perſons above enumerated, in whom the right 
properly veſts, ſhall be non compos mentis, or beyond the ſeas, 
er withhold their conſent ta a proper marriage, the lord chancellor 
may authoriſe ſuch marriage by petition preferred, and due 
proof given of the propriety of ſuch marriage; which quthority 
Hall be deemed equivalent to the conſent of the perſon or perſons, 
entitled by relationſhip or connection with the parties to give it, 


All contradts of marriage are not obligatory, whether malt 
per verba de preſenti, or per verba de futuro. 


Regiſters of marriage ſhall be kept in each pariſh church ur 
public chapel, 24 PIG 


All marriages to be folemnized in the preſence of two or more 
witneſſes, beſides the miniſter who celebrates the ſame ; and the 
entry in the regiſter muſt be ſigned by the parties married. 


Palſe entries in ſuch marriage regiſters, or alterations know- 
ingly and wilfully, with an intent to elude the force of the act, 
er forging a marriage licence, os. a wilful deſtructian of any 

marriage 
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marriage regiſter, any ſuch offence to be puniſhed with death, 
without benefit of clergy. 


The marriage of the royal family nat included in this act. 


The act does not extend to Scotland, nor to any marriages 
among the people called Duakers, or among / perſons profeſſing the 
jewiſh religion, where both the parties to ſuch marriage ſhall be 
tither Quakers, or Jes, nor to any marriage beyond the ſeas. 


Of the Solemnization of Marriage. 


I all places where banns ſhall have been publiſhed, the 
marriage ſhall be ſolemnized in one of the pariſh 
churches or chapels where ſuch banns have been publiſhed, 
and in no other place; and no licenſed marriage ſhall be 
ſolemnized in any other church or chapel than where the 
yſual place of abode of one of the parties hath been for the 
ſpace of four weeks next before the granting ſuch licence; 
and it is required by canon 62, that all marriages by licence, 
be ſolemnized between the hours of eight and twelve in the 
forenoon, and in time of divine ſervice, —Perſons contracting 
matrimony, and cauſing the ſame to be ſolemnized, knowing 
any canonical impediments in that behalf, or having ſtrong 
preſumption thereof, ſhall, ip/o facto, incur the ſentence of 
the greater excommunication v. If any one at the time of 
marriage, alledges and declares any impediment why the 
parties may not be accoupled in matrimony, by God's law, 
and the law of this realm, and will be bound, and ſufficient 
ſecurities with him, to the parties, or elſe put in a caution 
{to the full value of ſuch charges as the parties to be married 
do thereby ſuſtain) to prove his allegation ; then the ſolem- 
ſization muſt be deferred until ſuch time as the truth be 
0 Lind, 2- | 

* 4 tried, 
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tried o. It ſeems in former times, the ring uſed in the cere. 
mony of marriage, was not gold but iron, adorned with an 
adamant, The metal hard and durable, ſignifying the du- 
rance and perpetuity of the contract; and Swinburn ſays, 
« it ſkileth not at this day what metal the ring be of, the 
form of it being round, and without end, doth import that 
their love ſhould circulate and flow continually. ” The 
finger on which this ring is to be worn is the fourth on the 
left-hand, next to the little finger, becauſe there was ſup. 
poſed a vein of blood to paſs from thence into the heart ?,— 
All marriages are deemed clandeſtine, that are not ſolem. 
nized in a church or public chapel, wherein banns have been 
uſually publiſhed, except by licence from the archbiſhop of 
Canterbury. And even marriages ſo ſolemnized in a church 
or Chapel, without due publication 'of banns or proper li- 
cence obtained, are alike rendered void, and ſubjects the 
perſon who ſolemnizes it to felony, puniſhable by tranſpor- 
tation for fourteen years, inſtead of a fine to which he was 
formerly liable, as well as his affiſtants, —A doubt, ſays 
Dr, Burn, has been made in what manner a marriage cele- 
brated by virtue of a' ſpecial licence from the archbiſhop of 
Canterbury, ſhall be regiſtered, eſpecially where the mar- 
riage is folemnized in a private houſe, and by a clergyman 
not being the incumbent of the pariſh, if the incumbent 
refuſes to permit the ſame to be entered in the patiſh regiſter, 
But the doubt ſeems to be ſolved by the words of the act 
itſclf, The regiſter book of marriages is the goods of the 
pariſh, and conſequently the churchwardens, and not the 
miniſter, ought to have the keeping thereof; and the act 
ſays, all marriages celebrated in any church or chnpet, or within 
any ſuch parijh vr chupeiry, fhall be entered in ſuch regiſter; 
and therefore if the churchwardens ſhall refuſe to product 


© Rubr, P Swinb, Mat. Cont, ſect. 13. 
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the tegiſter-book for that purpoſe, they may be compelled 
therets by legal proceſs. For whete a thing by an act of 
parliament is required to be done, that alſo is requited, 
without which the thing tek cannot be done . | 


To make 2 fatto entry in a marriage regiſter, to alter it 
when made, to fotge or counterfeit ſuch entry, ot a marriage 
licence, ot to aid and abet ſuch forgery; to utter the ſame 
25 true, knowing it to be counterfeit, or to deſtroy or pro- 
cure the deſtruction of any regiſter, in order to vicite 
any marriage; any br each of theſe offences, knowinply and 
wilfully cottfinitted, fubject the party to the guilt of felony, 
without benefit of clergy. And although there is no pe- 
halty ſpecified in the act againſt the miniſter, for neglecting 
properly to make the entry in the patiſh regiſter, yet he is 
liable to whatever puniſhment, by fine and impriſonment, a 
court: may think proper to inflict, upon an action by in- 
difinent, or information: for, ſays the accurate Dr. Burn, 
it is 4 grefit miſtake in many perſons, who ſuppoſe, 
where an act bf parliament inflicts no ſpecial penalty for 
diſobedience, that they may tranſgreſs ſuch act without any 
danger of being called to account; whereas nothing is more 
certain, than that where an act appointeth no particular 
puniſhment, the offender is liable to be puniſned by fine and 
impriſonment, upon indictment or information, at the diſ- 
eretion of the court, So that an act infliting no penalty, 
is in the higheſt degree penal, fo far as a man's liberty or 
0 can be affected 


Goſer determined upon the Marriage Act. 


N ati appeal to the court of King's Bench, from a 
coutt of ſeſſions, the queſtion was, Whether the mat- 
rage of John and Suſannah Meredith was ſufficiently proved. 


9 Ecc, Law, Art. Marriage. r Fcc, Law, Art. Marriage, 
One 
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One witneſs made oath, that he and another witneſs were 
preſent on the ſeventh day of February, 1758, when a mar- 
riage was ſolemnized in the pariſh church of St. Devereux, 
between the ſaid John and Suſannah Meredith, by the mi- 
niſter of the ſaid pariſh, by banns. And it appearing to the 
faid ſeſſions, that the entry of the ſaid marriage, in the re- 
giſter book of the ſaid pariſh, was made in manner follow. 
ing, viz. * 1758, John Meredith, and Suſannah Jenkins, 
were married by banns,” but neither the miniſter, parties, 
nor witneſſes, ſigned the ſaid entry, and that no other entry 
of the ſaid marriage was ever made. They therefore were of 
opinion, that the marriage was not legally proved. On 
ſhewing cauſe, it was urged in ſupport of their opinion, 
that this appeared upon the ſtate of the caſe to be a void 
marriage. For although the omiſſion of banns was origi- 
nally only an offence againſt the eccleſiaſtical law z and even 
after the 7th & 8th W. III. c. 35. ſe. 2. the miniſter, and 
clerk, and man married without licence or banns, were only 
ſubjeR to a penalty; yet ſince the act of the 26 Geo, II. 
c. 33- an entry of this properly ſigned, is become ſo eſſen · 
tial a circumſtance, that without it the marriage itſelf is 
null and void. But the court were of a different opinion, 
Lord Mansfield fajd--It was not incumbent on the per- 
ſons married, to prove that the banns were publiſhed, nor 
does the entry directed to be made, affect the validity of the 
marriage, But at the ſame time he declared, that it was 3 
matter of great public concern, for the preſervation of pe- 
digrees (which were now become very difficult to prove): 
and the entry ought to have been made according to the di- 
rections of the act. He went fo far as to declare, that an 
information qught to be granted by the court againſt the mi- 
niſter for omitting it, if it ſhould clearly appear, that it was 
owing to his negle& ; and that ſuch information ſhould be 
proſecuted by the attorney-general, at the king's —_— 
| | whic 
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which he did not doubt would be readily directed, upon the 
recommendation of the court, And he ordered the fact to 
be further enquired into—and it came out, that a regular 
entry had been made, and that which was produced to the 
juſtices, was only a minute or memorandum. So the mi- 
niſter was juſtified *, 


Two juſtices removed Edward Young, Rebecca his wife, 
and Mary their child, from Chilham, to Preſton, near Fe- 
verſham, both in Kent. And the ſeſſions confirmed in all 
points the order of the two juſtices, —The caſe, as ſtated to 
appear to the ſeſſions was, that the ſaid Edward Young, 
being legally ſettled in Preſton, and not being then a wi- 
dower, was on the 25th day of January, 1758, without 
the conſent of his father, who was then living, married by 
licence, in the pariſh church of Tenham, to Rebecca Drury, 
who was ſettled in the ſaid pariſh of Tenham, and who is 
removed to Preſton by the ſaid order, as the wife of the ſaid 
pauper ;z the ſaid Edward Young being then an infant of 
twenty years. And that afterwards, the ſaid Rebecca was 
brought to-bed in the pariſh of Chilham, of the ſaid Mary, 
removed by the order.— Mr. Knowler, who was to have 
ſhewn cauſe in the court of King's Bench againſt quaſhing 
theſe orders, opened, that the words of the act were ſo 
ſtrong, that he could not get over them, being, that the 
marriage ſhould be abſolutelv null and void to all intents and pur- 
poſes whatſoever : unleſs he ſaid the court ſhould think a de- 
claratory ſentence to be neceſſary, But Mr. Robinſon, on 
the ſame fide, urged in ſupport of theſe orders, that the 
word void in the act, may be conſtrued voidable ; and that 
it is highly unreaſonable, that a virtuous young woman, 
and her innocent children, ſhould be turned adrift, and be 
conſidered as a whore and baſtards, without having any op- 
portunity to conteſt ſo ſevere a judgment againſt them; 


* Cafe of Devereux & Much Dewchurch, E. 2 G. III. Burrow's Set. Ca. 506. 
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therefore that this marriage ought be avoided by a ſentence 
in the eceleſiaſtical court; and not in a collateral method, 
by an ex parte order of juſtices, made without hearing them, 
or any perſon on their behalf. — By Jord Mansfield, c. j. 
this point will admit of no manner of doubt, [And he took 
the diſtinction between acts of parliament made againſt one 
of the parties, and for the benefit of another of the parties, 

and where ſuch -other party has an election either to take 
the benefit of it or not; and acts of parliament made againſt 
both.] This is not like the ſtatute of bigamy, 1 J. c. 11. 
which was made only againſt one of the parties; but it is 
an act made againſt both; and the marriage is thereby ex- 
preſsly declared abſolutely null and void to all intents and pur- 
poſes whatſoever. And by the whole court Let the orders 
be confirmed as to the man, but quaſhed as to the woman 
and child. And judge F oſter added, that this act was not 
only made againſt the huſband and wife, but againſt the in- 
nocent children of both; and he ſaid it would be againſt the 
ſpirit of the act to underſtand it otherwiſe, than that the 
marriage ſhould be abſolutely void t. | | 


Marriages had, contrary to the regulations made by the 
act, will be annulled by the ſpiritual court, and the firſt 
ſuit that ever was brought upon the marriage act, to avoid 
the marriage by reaſon of minority, where the party under 
age was married by licence without the conſent of parents, 
was by a ſuit of jactitation. Froſt againſt Waldeck in 1760. 


The proviſo in the marriage- act, ſect. 18. which enacts, 
that the ſame ſhall not extend to that part of Great Britain 
called Scotland, ſeems to have been extended further in 

pfractice than can be ſuppoſed to have been the intention of 
the legiſlature. There may be good reaſon for not extend- 
ing the reſtrictions laid upon marriage, to ſuch as ſhall be 


t Caſe of Chilham and Preſton, in 33. C. II. Burrows, Set. Ca, 486. 
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bona fide, and without fraud, had, and celebrated in Scotland; 
but it is plainly eluding the act for an Engliſhman and 
an Engliſh woman juſt to paſs over the borders into the 
Scottiſh territories, and there intermarry, without either 
banns or licence, or other pre-requiſite ; nay, even a clergy- 
man is not eſſentially requiſite, for the parties own ſervant, 
whom they carry along with them, or the hoſt at the inn 
where they ſhall be, may be ſufficient as to the validity of 
the marriage, although not as to all the _ fruits and 
effects of it, 


Of the Validity of Marriages. 

E municipal laws of this country conſider matriage in 

no other light than as a civil eontract; the holineſs of 
that ſtate is a matter before the ſpiritual courts only. 
Huſband and wife are ſtiled in our law books, baron & feme, 
and a married woman is frequently called covert baron, or, 
what is the preſent general appellation, a feme covert, The 
diſabilities to marriage which our courts of law regard, as 
they are conſidered there rather on account of the civil in- 
conveniences they draw after them, than on account of their 
moral turpitude, will be enlarged upon more properly when 
we come to treat of marriage as it reſpects the property of 
individuals; only it is proper to obſerve here, that all civil 
diſabilities make the contract void ab initio, and not merely 
voidable ; therefore they may be pleaded at any time, even 
after the death of the parties, which mere eccleſiaſtical diſ- 
abilities cannot, without ſentence of court duly obtained. 
No civil diſabilities diffulve a contract formed, but only 
render the parties incapable of forming any contract at all. 
It does not put aſunder what God has joined together, but 
previouſly hinders the junction. And if perſons legally in- 
capacitated, come together, it is a meritricious, and not a 


matrimonial union,It is held to be eſſential to marriage 
that 
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that it be performed by a perſon in orders , though the in- 
tervention of a prieſt to ſolemnize this contract is merely 
Juris poſſitivi, and not juris naturalis aut divini : it being ſaid 
that pope Innocent the Third was the firſt who ordained 
the celebration of marriage in the church, before which it 
was totally a civil contract. And in the times of the civil 
wars, all marriages were performed by the juſtices of the 
peace ; and theſe marriages were declared valid, without 
any freſh ſolemnization, by ſtat. 12. Car. II. c. 33. But as 
the law now ſtands, we may upon the whole collect, that 
no marriage by the temporal law is ipſe facto void, that is 
celebrated by a perſon in orders ;—in a pariſh church or 
public chapel (or elſewhere by ſpecial diſpenſation)—in 
purſuance of banns or a licenſe, - between ſingle perſons, 
conſenting,—of ſound mind,—and of the age of twenty- 
one years, —or of the age of fourteen in males, and twelve 
in females, with conſent of parents or guardians, or with- 
out it in caſe of widowhood. And no marriage is voidable 
by the eccleſiaſtical law, after the death of either of the 
parties; nor during their lives, unleſs for the canonical 
impediments of conſanguinity, or affinity, and corporal im- 
becility, ſubliſting previous to the marriage, 


The lawfulneſs of marriage is to be tried by the biſhop's 
certificate, upon an iſſue, accoupled in lawful matrimony or 
nat, as ina writ of dower, appeal of baſtardy, or the like“. 
Upon appeal to the court of delegates it appeared, that 
Haydon, and Rebecca his wife, were Sabbatarians, and 
were married by one of their miniſters in a Sabbatarian 
congregation ; the form of the common prayer book was 
uſed, except the ceremony of the ring. They lived together 
as man and wife for ſeven years, and then Rebecca died, 
whereupon Haydon took out letters of adminiſtration to her. 


u Salk. 119. v Moor, 170. W I Toft, 134. 5 
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But Gould, and Margaret his wife, who was ſiſter to Re- 


becca, ſued a repea], ſuggeſting that Rebecca and Haydon 


were never married. And it appearing that the miniſter 
who married them was a mere layman, and not in orders, 
the letters of adminiſtration that had been granted to Hay- 
don, as her huſband, were repealed, and a new adminiftration 
granted to the ſaid Margaret Gould, her ſiſter. And this 
ſentence upon an appeal was confirmed by a court of dele- 
gates. For it was held, that as Haydon demanded a right 
to himſelf, as huſband, by the eccleſiaſtical law, he ought to 


prove himſelf a huſband by that law. And ſo the court 


ruled, And a caſe was cited out of Swinburn, where ſuch 
a marriage had been ruled to be void, as to the privileges 
attending legal marriages. But it was doubted whether the 
wife, being the weaker ſex, or the iſſue of ſuch a marriage, 
who are in no fault, may not be entitles by ſuch marriage to 
a temporal right, although the huſband himſelf, who was in 
fault, ſhould never intitle himſelf by the mere reputation of a 
marriage without right *.—But in the caſe of Mr, F ielding, 

who was married by a Romiſh prieſt to Mrs. Wadſworth, 

jt was held to be a legal marriage, and to ſubje& him to an 
act of felony by marrying afterwards with the ducheſs-of 
Cleveland y. And where a wife ſued in the ſpiritual court 
for alimony, and the huſband was an Anabaptiſt, and al- 
though he had a licence from the biſhop to marry, yet he 
married this woman according to the forms of their own 
religion, Upon the huſband praying a prohibition to ſtay 
the ſuit of his wife, Holt c. j. ſaid, that by the canon law a 
contract per verba de preſenti is a marriage; ſo is a contract 
per verba de futuro, if the contract be executed, and he does 
take her; this is a marriage, and they cannot puniſh for 
fornication, but only for not ſolemnizing the marriage ac- 


x T. 9 Ann, Caſe of Haydon and Gould, 1 Salk, 119, y Read 2 Mar. 
| E cording 
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cording to the forms preſcribed by law, but not ſo as to 


declare the marriage void *. 


The principle on which the laſt mentioned cafe was deter. 
mined in favour of the marriage, and that of Haydon againſt 
it, is perfectly conſiſtent. In the one the parties were 
each living, and might be compelled to ſupply the defects of 
form which accompanied their marriage. In the other caſe, 
one of the parties being dead, ſuch defects could not be 
ſupplied. But by the 26 Geo. II. c. 33. the law is entirely 
new modelled in ſuch caſes. But whether a woman is feme 
covert, or whether ſhe is the wife of ſuch a perſon, is triable 
by a jury upon ſuch an iſſue. Therefore a marriage de falle, 
- or in reputation, (as among the Quakers) hath been allowed 
by the temporal courts to be ſufficient to give title to a per- 
ſonal eſtate, becauſe the lawfulneſs of marriage is not in 
iſſue, or the point to be tried. For the iſſue is, whether a 
marriage was contracted between the parties or not; or 
whether the parties lived in a married ſtate, where the lega- 
lity of it doth not come in queſtion *, 


The proof of marriage may be, by witneſſes who were 
preſent at the ſolemnization, by cohabitation of the parties ; 
by public fame and reputation; by confeſſion of the married 
perſons themſelves, although their acknowledgment may 
only be to avoid the puniſhment of fornication ; and by 
divers other circumſtances; which if they amount to half 
proof, ought to be extended in favour of marriage, rather 
than contrary to it ; but now by the marriage act the re- 
giſter book ſeems to be intended as a proper, although not 
che only evidence in this matter; for if there ſhall be any 


z Wigmore's Caſe, 5 Anne, 2 Sk. 439, Wood, b. 1«c. 6. 
doubt 


—— — 
— — 1 _ 


6 = oy 0 2m. > VP 


RIGHTS ax PRIVILEGES or WOMEN. 51 


doubt as to the identity of the perſons, or the like, the re- 
giſter in this reſpect can be no evidence at all. 


Of Popiſh Marriages. 


EVERY man being a Popiſh recuſant convict, who ſhall 
be married otherwiſe than in ſome open church or 
chapel, and otherwiſe than according to the orders of the 
church of England, by a miniſter lawfully authorized, ſhall 
be diſabled to have any eſtate of freehold in any lands of his 
wife, as tenant by the courteſy ; and every woman being a 
Popiſh recuſant convict, who ſhall be married in other form 
than as aforeſaid, ſhall be diſabled, not only to claim any 
dower of the inheritance of her huſband, or any jointure of 
the lands of her huſband, but alſo of her widow's eſtate and 
frankbank, in any cuſtomary lands whereof her huſband 
died ſeiſed, and likewiſe be diſabled to have any part of her 
huſband's goods: and if any ſuch man ſhall be married with 
any woman otherwiſe than aforeſaid, which woman ſhall 
have no lands whereof he may be entitled to be tenant by 
the courteſy, he ſhall forfeit one hundred pounds, half to the 
king, and half to him that ſhall ſue in any of the king's 
courts of record © ; and if they ſhall be married in England, 
other than in a church or public chapel, (unleſs by ſpecial 
licence from the archbiſhop of Canterbury) or without pub= 
lication of banns or licence, the marriage ſhall be void ©. 


o Wood's Civ, Law, 122. Burn's Ec. Law, tit Mar, © 3 Ja. I. c. fl. ſ. 13. 
4 26 Geo, II. C. 23. | 
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4 . tv. 


Of Haſband and n. 


A* Huſbatid and wife are juſtified in rendering to each 
other mutual defence in cafe of an attack, either in 
theit perſon or property, It is lawful in ſuch cafes to repe} 
force by force, and the breach of the peace which happens, 
is chargeable on him only who began the affray. For the 
law in this caſe reſpects the paſſions of the human mind; 
and (when external violence is offered to a man himſelf, or 
thoſe to whom he bears a near connection) makes it lawful 
in Him to do himſelf that immediate juftice to which he is 
prompted by nature, and which no prudential motives are 
firons enough to reſtrain, It confiders, that. the future 
proceſs of law, is by no means an adequate remedy for in- 
juries accompanied with force z fince it is impoſſible to ſay, 
to what wanton lengths of rapine or cruelty, outrages of 
this ſort might be carried, unleſs it were permitted a man 
immediately to oppoſe one violence with another. Self- 
defence therefore, as it is juſtly called the firſt law of nature, 
ſo it is not, neither can it be in fact, taken away by the law 
of ſociety, But care muſt be taken, that it exceed not the 
bounds of mere defence and prevention; for otherwiſe, the 
defender becomes himſelf an aggreſſor . 


Notwithſtanding the law ſets a very high value on the life 
of a man, yet it excuſes him who by miſadventure kills 
another in ſelf-defence, though it is very nice in fixing 
what is bona fide ſelf-defence, The plea of ſelf-defence is 


e 2 Roll's Abr. 546. 1 Hawk P. C. 237. 
allowed 
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lowed to extend to the cloſeſt kind of ciyil and natural re- 
lationſhips, therefore a maſter or a ſervant, a parent or a 
child, an huſband or a wife, killing an aſſailant in the ne- 
ceſſary defence of each other reſpectively, are excuſed. The 
aſſiſtance rendered by the relation being deemed the ſame as 
the act of the party f,—If a man ſurprizes another in the act 
of adultery with his wife, and immediately kills him on the 
ſpot ; by the laws of England this is not ranked among juſ- 
tifiable homicides, as it would be in a woman killing a man 
who was attempting to raviſh her, but is called manſlaugh- 
ter, Among the Romans it was conſidered as warrantable, 
or in ſome meaſure blameable, according to the place where 
the fact was committed. If the adulterer was ſurprized in 
the huſband's own houſe, it was deemed perfectly warrant- 
able: but now that diſtinction does not ſubſiſt; but the 
law makes it manſlaughter; though in conſequence of the 
high provocation given, the court directs the ſentence of 
burning in the hand to be very gently inflicted, 


Aduction of a Wife. 


TAKING a wife away from her huſband, is commonly 

called in the law abduction, This may be done with 
the conſent of the wife, or forcibly and violently. But by 
whatever means it is brought about, the law always ſyp- 
poſes compulſion · and force to have been uſed, becauſe the 
wife is not ſuppoſed to poſſeſs a power of conſent, The re- 
medy therefore' for ſuch a crime is, by writ of raviſh- 
ment, or action of treſpaſs, ui et armis, de uxore rapta & 
abdufta, This action lays at the common law, and therefore 
the huſband ſhall recover, not the poſſeſſion of his wife, but 
damages for taking her away, and the offender is liable to 
be impriſoned two years, and to be fined at the pleaſure 


fi H. P. C. 484. i 
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the king. Both the king and the huſband may therefore 
have this action. And the huſband is likewiſe entitled to 
recover damages on an action on the caſe, againſt ſuch as 
perſuade and entice the wife to live ſeparately from him, with- 
out any ſufficient cauſe. The old law was ſo ſtrict in this 
point, that if a man's wife miſſed her way upon the road, it 
was not lawful for another man to take her into his houſe, 
unleſs ſhe was benighted, or in danger of being loft or 
drowned. - But a ſtranger might carry her behind him on 
horſeback, to market, to a juſtice of the peace, for a war- 
rant againſt her huſband z or to the ſpiritual court to ſue for 
a divorce 5. 


© Recaption of a Wife. 


MAN may lawfully own and retake his wife or child 

wherever he finds them; but this act of recaption muſt 
not be done riotouſly, or in a manner which occaſions a 
breach of the peace, And unleſs ſuch a power was granted 
to an huſband or parent to do himſelf juſtice by his own 
mere act, without the intervention of the law, his wife or 
children might be concealed and carried out of his reach, if 
he had no ſpeedier remedy than the ordinary proceſs of law. 


Settlement of Diſputes between Huſband and Wife, by Juſlices 
LES of the Peace. 
A WIFE may demand ſurety of the peace againſt her 

huſband threatning to beat her outrageouſly, and 2 
huſband may alſo have it againſt his wife; and in all caſes 
of domeſtic feuds between a huſband and his wife, either 
party may apply to a juſtice of the peace, and on a proper 
repreſentation of their grievances, the juſtice of the peace is 
empowered to require ſureties for their future good behavi- 
our. But the ſureties given by feme-coverts muſt be by 


8 3 Inft, 434. Stat. Weſt, 3 Edw. I. c. 13. Bro. Abr. tit. Treſpaſs, 213, 
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their friends, and not by themſelves, for the recognizances 
entered into on theſe occaſions ſubjecting the parties to a 
penalty in caſe of a forfeiture of them, for a wife to be fo 
bound over, would be nugatory and ridiculous, ſhe being 
incapable of engaging to pay any debt“. 


Among the common people, a method is ſometimes 
practiſed of diſſolving a marriage, no leſs ſingular than 
compendious. When a huſband and wife find them- 
ſelves heartily tired of each other, and agree to part; if 
the man has a mind to authenticate the intended ſepa- 
ration by making it a matter of public notoriety, think- 
ing with Petruchio, that his wife is his goods and chat- 
tels, he puts a halter about her neck, and thereby leads 
her to the next market place, and there puts her up to 
auction to be ſold to the beſt binder, as though ſhe was a 
brood-mare, or a milch-cow. A purchaſer is generally pro- 
vided before hand on theſe occaſions ; for it can hardly be 
ſuppoſed, that the delicate female would ſubmit to ſuch 
public indignity, unleſs ſhe was ſure of being purchaſed 
when brought to market. To the higheft bidder, the huſ- 
band, by delivering up the end of the halter, makes a formal 
and abſolute ſurrender of his wife, and, as he imagines, at 
once abſolves her and himſelf from all the obligations in- 
cident to marriage Although there are none fo high as to 
be above the notice of the law ; yet it ſhould feem by this 
inſtance, there are ſome fo low as to diſregard its notice, 
thinking mutual conſent law enough to ſet them free, little 
dreading remorſe of conſcience, and leſs the anathemas of 
the church. 


In a cauſe in the court of Chancery it appeared, that 
a man had formally aſſigned his wife over to another 
man, and lord Hardwicke directed a proſecution for 


h 2 Str. 1207. 1 Haw. 126. Crom. 118. 
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that tranſaction, as being notoriouſly and groſsly againſt 
public decency and good manners. 


The court of King's Bench has a power in certain caſes 
to decree a ſeparation, as in the caſe of the king againſt 
carl Ferrers, T. 31 George II. Two ſucceſſive writs of 
Habeas Corpus had been iſſued out of the court of King's 
Bench, commanding Laurence Earl F errers to bring up the 
body of his counteſs, (ſiſter to Sir William Meredith) that 
ſhe might receive the protection of the court againſt the ſaid 
Earl,. and ſwear the peace againſt him if ſhe ſhould think 
proper, both of which the earl neglected to, obey. Some 
difficulties having been ſtarted by members of both houſes 
concerning the privilege of peerage, and whether the court 
of King's Bench could iſſue an attachment againſt a peer 
during the ſitting of parliament, and execute it upon him, 
for a contempt of their court, Sir William Meredith judged 
it prudent to petition the houſe of lords for their leave to 
proceed againſt the eaxg]l, The petition was faintly oppoſed, 

but lord Mansfield, and lord Hardwicke, ſpoke ſtrongly and 
particularly; and produced many precedents i in proof of the 
doctrine Jaid down ; in which they were ſupported by the 
duke of Argyle. The houſe came to a reſolution, which 
was ordered to be entered on their journals, viz, 7th Feb. 

1757, It is ardered and declared, that no peer or lord of 
parliament hath privilege againſt being compelled by proceſs 
of the courts of Weſtminſter-hall, to pay obedience to a writ 
of Habeas Corpus directed to him.“ And, this reſolution was 
confirmed by a ſubſequent one to the ſame purport, on the 
8th of June following. In conſequence of which an at- 
tachment was granted againſt him, Upon which he per- 
mitted his counteſs to come into court, and ſhe exhibited 
articles of the peace againſt him, and the earl was obliged 


to enter into recognizances, himſelf in 5oool, and two ſure- 
| ties 
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ties in 25001. each. And in the next term, the king 


againſt Mary Mead, in the King's Bench. An Habeas 


Corpus having iſſued at the inſtance of John Wilkes, Eſq; 
to bring up the body of Mary Wilkes, wife of the ſaid John 
Wilkes, and daughter of the ſaid Mary Mead; Mrs, Mead 
brought her into court. The ſubſtance of the return was, 
that her huſband, having uſed her very ill, did in conſide- 
ration of a great ſum which ſhe gave him out of her ſeparate 
eſtate, conſent to her Jiving alone, executed articles of ſe- 
paration, and covenante under a large penalty never to diſ- 
turb her or any perſon with whom ſhe ſhould live : that ſhe 
lived with her mother at her own earneſt deſire; and that the 
writ of Habeas Corpus was taken out with a view of ſeizing 
her by force, or ſome other bad purpoſe. The court held 
this to be a formal renunciation of his marital] right to ſeize 
her, or force her back to live with him; and they ſaid, that 
any attempt of the huſband to ſeize her by force and violence 
would be a breach of the peace. They alſo declared, that 
any attempt made by the huſband to moleſt her on her return 
from Weſtminſter-hall, would be a contempt of the court. 
And they told the lady ſhe was at full liberty to go where, 
and to whom ſhe pleaſed l.— Ann Gregory, the wife of 
Abraham Gregory, was brought up to the court of King's 
Bench, upon a writ of Habeas Corpus, directed to her mo- 
ther and uncle, which had iſſued at the application of Abra- 
ham Gregory her huſband. She appeared to have been very 
ill uſed by her huſband, and to have thereupon fled from him, 
and come to the defendants for ſecurity and protection. And 
ſhe was ready to ſwear, and actually did ſwear the peace 
againſt him. The court would not order her to be delivered 
to her huſband, as his council demanded, but on the con- 
trary told her, ſhe was at liberty to go where ſhe thought 


* Burrow's Rep. 631. i Burrow's Rep. 542. 
proper 
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proper, and offered her, and at her requeſt gave her a tipſtaff 
to ſecure her from any inſult on her return to her friends +, 


The Evidence of Huſband and Wife. 


HEY cannot be evidence for one another, as being one 
and the ſame perſon in affeCtion and intereſt; it being 
therefore in a manner giving evidence for themſelves, and 
regularly the one is not admitted to give evidence againſt the 
other ; nor the examination of the one be made uſe of againſt 
the other, on account of the implacable diſſention that 
might be cauſed by it, and the great danger of perjury from 
taking the oaths of perſons under ſo ſtrong a bias, and the 
extreme hardſhip of the caſe. But in criminal caſes, where 
the woman is the party grieved, ſhe may be an evidence 
againſt her huſband, as in the lord Audley's caſe, who held 
his wife while his ſervant, by his command, raviſhed her: 
or where a man is indicted for a forcible marriage, on the 
ſtatute of 3 Hen, VII. (of which ſee caſes in the third 
part) or where either a huſband or wife have cauſe to 
demand ſureties of the peace againſt the other , A 
woman is not bound to be ſworn, or to give evidence 
againſt another in caſe of theft, if her huſband be con- 
cerned, though it be materially againſt another, and not di- 
realy againſt her huſband n. If a feme covert acknowledge 
any thing at a trial, which is for the preſent advantage of 
her huſband, but is for her own future diſadvantage, this is 
no good evidence to a jury ; for her huſband's advantages 
are likewiſe her's, and are ſuppoſed. to be more influential 
than her future diſadvantages *,—On an indi&ment proſe- 
cuted by the huſband for ſeducing away his wife, and 
keeping her ſome time in adultery, the wife was admitted to 
be a witneſs againſt the defendant,—A wife may be a wit- 


k M. 7 Geo. III. 4 Bur, Manf. 1991. 1 Dalt, 164. 2 Hawk. 431, 432+ 
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neſs to prove a cheat on her and her huſband, The wife of 
a bankrupt may be ſummoned before the commiſſioners 
named in her huſband's commiſſion, and examined, in all 
matters relating to her huſband's affairs; and in cafe ſhe 
ſhall refuſe to anſwer, or ſhall not anſwer fully to any lawful 
queſtion, or ſhall refuſe to ſubſcribe ſuch examination, the 
commiſſioners may commit her to priſon, without bail, till 
ſhe make and fign a full anſwer ; the commiſſioners ſpeci- 
fying in their warrant of commitment, the queſtion ſo re- 
fuſed to be anſwered. And any gaoler permitting her to 
eſcape, or go out of priſon, ſhall forfeit 5ool. to the cre» 
ditors o. | 


Action for beating a Man's Wife. 


R all kinds of ill treatment of a married woman, but 


particularly beating of her, the law provides a remedy 


by action of treſpaſs vi et armis, to recover damages; which 
muſt be brought in the names of the huſband and wife 
jointly. But if the beating or other mal-treatment be very 
enormous, ſo that thereby the huſband is deprived at any 
time of the company and affiſtance of his wife, the law then 
gives him a ſeparate remedy-by an action upon the caſe for 
this ill uſage, per quod conſortium amiſit, in which he ſhall 
recover a ſatisfaction in damages. But a wife cannot re- 
cover damages for the beating of her huſband, as ſhe hath 
no ſeparate intereſt in any thing during her coverture ; yet 
the wife, in caſe her huſband be lain, has a peculiar ſpecies 


of criminal proſecution allowed her, in the nature of a civil 


ſatisfaction, which is called an appeal, the nature of which 
1s explained in the third part of this work, 


o Black, Co, b. 2, c. 31. P Cro. Ja. 501, 538. 
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Action for Debt againſt Huſband and Wife. 


8 * action for debt againſt huſband and wife, for the debt 
of the wife, if the huſband be taken by capias or exigent, 
be ſhall remain in priſon until he put in bail for his wife*, 
If a woman is warden of a priſon, and one of the priſoners 
there marry her, the law adjudges him thereby to be en- 
larged, deeming it repugnant to all order that he, as her 
huſband, ſhould have the cuſtody of her, and ſhe, as gaoler, 
the cuſtody of him. 


Of Outlawry. 


Woman that is outlawed is called waived, and not 
utloguta. And the reaſon given by lord Coke for this 
diſtinction is, that women are not ſworn in leets or tornes, 
as men of the age of twelve years or upwards are; and there- 
fore men may be called utlagati, that is, extra legem poſiti, 
but women are waviate,, that is, derilite, left out, or not 
regarded, becauſe not ſworn to the law. And on this ac- 
count a man under twelve years of age cannot be outlawed*, 
Outlawry is a puniſhment inflicted on a perſon for a con- 
tempt and contumacy, in refuſing to be amenable to, and 
abide by the juſtice of that court, which hath lawful autho- 
Fity to call him before them; and as this is a crime of the 
Higheſt nature, being an act of rebellion againſt that ſtate 
or community of which he is a member, ſo doth it ſubject 
the party to diverſe forfeitures and diſabilities, ſuch as being 
out of the protection of the king, and the laws of the ſtate *. 
But the nature of-the offence for which outlawry is incurred, 
greatly affects the forfeitures conſequent thereon ; outlawries 
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ariſing both from capital offences, and from perſonal actions. 
As to outlawries in treaſon and felony, the law interprets 
the party's abſence into a ſufficient evidence of his guilt ; 
and without requiring further proof or ſatisfaction, accounts 
him guilty of the fact, On which enſue corruption of 
blood, and forfeiture of his whole eſtate, real and perſonal v. 
But outlawry in perſonal actions does not occaſion the 
party to be looked upon as guilty of the fact, nor does it 
occaſion an entire forfeiture of his real eſtate, but yet it is 
very fatal and penal in its conſequences z for it reſtrains him 
of his liberty whenever found, and in the mean time ſubjects 
his goods and chattels, and the profits of his lands to ſeizure, 
and the ſheriff may break open the houſe of the perſon out- 
lawed . Outlawry for high treaſon or felony was in ancient 
times attended with the moſt dreadful conſequences, for an 
outlawed perſon might be as lawfully killed by any one who 
met him, as a woif, or any other noxious animal ; but in 
the fourteenth century this general licence was withdrawn; 
and it was provided, that a perſon outlawed ſhall be put to 
death by the ſheriff only, having lawful authority for that 
purpoſe, —When the plaintiff would proceed to outlawry 
againſt the defendant in a perſonal action, an original writ 
muſt be regularly ſued out, and after that a capias. If the 
ſheriff cannot find the defendant on the firſt writ of capias, 
and returns a non ef? inventus, there iſſues out an alias writ, 
and after that a pluries, to the ſame effect as the former. 
And if a non eft inventus is returned upon all of them, then 
a writ of exigent, or exigi facias, may be ſued out, which re- 
quires the ſheriff to cauſe the defendant to be proclaimed, 
or exacted, in five county courts ſucceſſively, to render 
himſelf ; which, if he does, then to take him, as in a capias : 
but if he does not appear, and is returned quinto exactus, he 
ſhall then be outlawed by the coroners of the county, And 


* Co. Lit. 128. * 9H. 6. C. 20. 
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whether the defendant dwells within the ſame, - or another 
county, than that wherein the exigent is ſued out; a writ of 
proclamation ſhall iſſue out at the ſame time with the ex. 
igent, commanding the ſheriff of the county wherein the 
defendant dwells, to make three proclamations thereof, in 
places the moſt notorious, and moſt likely to come to his 
knowledge, a month before the outlawry ſhall take place“. 
If after outlawry the defendant appears publicly, he may be 
arreſted by a writ of capias ut lagatum, and committed till 
the outlawry be reverſed, which reverſal may be had by the 
defendant appearing perſonally in court, (and in the King's 
Bench without any perſonal appearance, ſo that he appears 
by attorney x); and it may be reverſed by procuring a ſuper- 
fedeas, and delivering it to the ſheriff before the*quinto exafus. 
And any plauſible cauſe, however ſlight, will be ſufficient 
to reverſe it, it being conſidered only as a proceſs to compel 
an appearance. Thus if an original record is wanting, or 
the omiſſion of proceſs or want of form in a writ of procla- 
mation, or a return by a perſon appearing not to be ſheriff, 
or a variation in the exigent from the original, or by a miſ- 
nomer, or want of addition, &c.“ But if the outlawry is 
by any ſuch means reverſed, the defendant muſt pay full 
coſts, and put the plaintiff in the ſame condition as if he had 
appeared before the writ of exigi facias was awarded :,—An 
outlawed perſon may make a will, and have executors and 
adminiſtrators *, who may reverſe the outlawry of the teſta- 
tor, if in any point illegally obtained. Where proceſs of 
outlawry iſſues from the court of King's Bench agaiuſt 
huſband and wife, and the huſband appears, he ſhall not be 
admitted to bail until the wife comes in e. The wife may 
not plead to outlawry without her huſband, nor plead pardon 


w6 H. VIII. c. 4. 31 E. e. 3. 48 5 W. & M. c. 18. Y 2 Hawk. 
c. 50. z Black, Co. b. 3. c. 19. 2 Cro, Eliz. 575, Þ | Leon, 325. 
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of outlawry without her huſband 4.—PFor debt due by the 
wife before marriage the huſband was returned outlawed, 
and the wife waived. But before the return of the exigent, 
an attorney procured for the wife a writ of ſuperſedeas, to 
ſtay proceedings againſt her, on the ſurmiſe that ſhe had ap- 
peared by him her attorney. But the court was of opinion 
that the ſheriff only could certify her appearance, in which 
caſe the exigent ſhould only iſſue againſt the huſband. But 
if the ſheriff returned the huſband taken, and a non e in- 
venta for the wife, then an exigent ſhould notwithſtanding 
iſſue againſt both, becauſe it is preſumed that the huſband 
may bring in his wife . So where proceſs of outlawry 
continues till the exigent againſt huſband and wife, aud the 
huſband puts in a ſuperſedeas for himſelf only, on appear- 
ance, without making mention of his wife, the court di- 
reed that the ſuperſedeas ſhould be ſtayed, without re- 
cording the appearance of the huſband, and the proceſs ſhould 
continue until outlawry *, 


Of Popiſh recuſant Convitts. 


merous and ſevere are the laws now in force againſt 
thoſe profeſſing the Roman Catholic faith: but how- 
ever well founded the complaints at preſent may be, that 


thoſe who now adhere to that profeſſion, do not merit to 


be excluded from a participation of the common rights of 
Britiſh ſubjects ; yet it ſhould be conſidered, that the ſpirit 
of the times in which thoſe laws were enacted, could be 


appeaſed with nothing leſs. The ſtruggle then was whether 


Popery or Proteſtantiſm ſhould preſcribe the law. No won- 
der then that when the doctrines of the church of England 
came to be by law eſtabliſhed, its adherents ſtill ſmarting 
42 Roll's Rep. 90. e Cro, Car. 58, f Caſe of Bilford & Fox. 
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from Popiſh rigor, ſhould uſe every poſſible means to wreſt 
the ſcourge from hands that employed it ſo cruelly ; and 
even in thoſe intolerent times, the adherents to the church 


of Rome were not anathematized by fire and faggot, but 


the legiſlature contented itſelf with debilitating its enemies 
by the leſs violent and more gradual operation of pains and 
penalties, And although theſe penal ſtatutes ill remain 
unrepealed, notwithſtanding the political neceſſity which 
created them, is now happily removed, yet they are never 
made the inſtruments of perſecution and oppreſſion. And 
it ſhould be remembered that the ſevere penalties inflicted 
by moſt of the acts of parliament againſt thoſe who profeſs 
the Popiſh faith, do not take effect againſt any, but ſuch as 
are legally convicted of proſeſſing that faith, and abſenting 
themſelves from the ſervice of the church of England. 


All ſuch as refuſe to join in public worſhip as eftabliſhed 
and performed in the church of England are ftiled recuſants; 
a Popiſh recuſant convict is a Papiſt legally convicted of fo 
doings. The huſband of a feme covert, who is a recuſant 
convicted, was expreſsly exempt from any forfeiture, by 
ſtat. 3. Ja. I. c. 4. ſect. 40. but by another act very ſoon 
after paſſed d, ſuch feme covert was rendered puniſhable with 
impriſonment, unleſs the huſband paid for the offence of his 
wife 10l. for every month, or elſe the third part of all his 
lands and tenements during the time that ſhe remains a recu- 
ſant convicted, and ſhall continue out of priſon. 


& The acts of parliament reſpectinz Roman Catholics are 28 follow, vis. 
1 Eliz. . 1. 13 Eliz. c. 2. 23d. c. 1. 27th, c. 2; 29th, c. 6. 33d. c. 2. 1 Ja. I. 
e. 4. 3d. c. 4. 5. 7th. c. 6. 3 Car. I. c. 2. 25 Car. II. e. 2. zoth. ſtat, 2. c. 1. 
1 W. & M. c. 9. 15. 17. 18. 28, it & 12 W. III. c. 5. 12 Anne, fat. 2. 
1 Geo, I. ſtat, 2. c. 55: 3d. c. 18. gth. c. 18. & 24. 10th, c. 4. 11 Geo. II. 
c. 17. 16th. c. 30. k 7 Ja. I. c. 6. 
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re V. 


"Of Mt. 


BY LL the very being or legal exiſtence of a woman 
is ſuſpended ; or at leaſt it is incorporated and conſo- 
lidated into that of the huſband ; under whoſe wing, pro- 
tection and cover, ſhe performs every thing; and ſhe is there- 
fore called in our law a feme-covert, fæmina viro co-operta ; 
is faid to be covert-baron, or under the protection or influence 
of her huſband, her baron, or lord. And her condition 
during her marriage is called her coverture.' Upon this 
principle, of an union of perſon in huſband and wife, depend 
almoſt all the legal rights, duties and diſabilities, that either 
of them acquire by the marriage. I ſpeak not at preſent of 
the rights of property, but ſuch as are merely perſonal. For 


this reaſon a man cannot grant any thing to his wife, or 


enter into covenant with her: for the grant would be to 
ſuppoſe her ſeparate exiſtence ; and to covenant with. her 


would be only to covenant with himſelf ; and therefore it is 


alſo generally true, that all compacts made between huſband 
and wife when ſingle, are voided by the intermarriage. A 
woman indeed may be attorney for her huſband, for that 
implies no ſeparation from, but is rather a repreſentation of - 
her baron. And a huſband may alſo bequeath any thing to 
his wife by will, for that cannot take effect till the coverture 
determine by his deathi, If a wife be injured in her per- 
ſon or her property, ſhe can bring no action for redreſs 
without her huſband's concurrence, in any temporal 
court; and the action muſt be in his name as well as her 


i F. N. B. 27, Co. Lit. 112. Cro. Car. 551, 
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own : neither can ſhe be ſued without making the huſband 
a defendant. There is indeed one caſe wherein a wife ſhall 
ſue and be ſued as a feme- ſole, viz, where the huſband ha: 
abjured the realm, or is baniſhed ; for then he is dead in 
law; and the huſband being thereby diſabled from defending 
his wife, it would be moſt unreaſonable if ſhe had no re. 
medy, or could make no defence at all, In criminal proſe- 
cutions it is true the wife may be indicted and puniſhed ſe. 
parately ; for the union is only a civil union . 


Maintenance of a Wife. 


F a woman cohabit with her huſband, he is obliged to find 
her neceſlaries, as meat, drink, clothing, phyſic, &c, 
ſuitable to his rank and fortune. So if he runs away from 
her, or turns her away, or forces her by cruelty or ill-uſage 
to go away from him, But if he allows her a ſeparate main- 
tenance, or prohibits particular perſons from truſting her, 
he ſhall not be liable during the time that he pays ſuch ſepa- 
rate maintenance; nor for neceſſaries taken up of thoſe per- 
ſons particularly prohibited. But a general warning in the 
Gazette, or other news- paper, from the huſband not to truſt 
the wife, is not a ſufficient prohibition z and in all actions 
of this kind, the jury are to determine as to the wife's ne- 
ceſſity, the huſband's degree and circumſtances, and the value 
of the things ſold and delivered, and give a verdict, and 
aſſeſs damages accordingly ,,—A man brought an action 
againſt a huſband for meat and other.things provided for his 
wife, The defendant proved ſhe went away from him with 
an adulterer, Raymond c. j. held, that the huſband ſhould 
not be charged for neceſſaries for her, though the plaintiff 


k Salk. 119, 1 Roll's Abr. 347. Co. Lit. 133. 1 Hawk. 3. 
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who provided for her had no notice, and he ſaid c. j. Holt 
always ruled it fo®,—And in an action againſt the huſband 
for a laced head fold to the wife, it was proved that the 
wife lived from the huſband in adultery, and that ſhe told 
the plaintiff ſhe had a huſband, but that ſignified nothing, 
for ſhe would pay him herſelf, Raymond c. j. held the 
defendant not chargeable : and ſaid he ſhould have ruled it 
ſo if there had been no actual notice, which only ſtrength- 
ened the caſe a. In aſſumpſit for goods ſold and delivered 
to the defendant's wife, the caſe appeared to be, that the de- 
fendant and his wife had formerly lodged at the plaintiffs 
houſe, and the plaintiff furniſhed her with goods, and the 
defendant finding the plaintiff had helped her to pawn her 
watch, and ſuſpecting he confederated with her, left the 
lodgings, after paying the plaintiff his bill, and forbad him 
ever to truſt her again, After this the defendant and his 
wife cohabited together for a year, when, without any cauſe 
appearing, he left her, locked up her cloaths, and upon her 
finding him out, refuſed to admit her, and ſtruck her; and 
declared he would not maintain her, or pay any body that 
did. In this diſtreſs ſhe borrowed cloaths of her friends, 
and applied to the plaintiff, who furniſhed her with neceſſa- 
ries according to the defendant's degree, which he refuſing to 
pay for, this action was brought, and upon trial the jury 
found for the plaintiff, Upon motion for a new trial, the 
court held the verdi& was right; for whilſt they were 
at the plaintiff's there was a particular reaſon for the 
prohibition ; yet the cauſeleſs turning her away deſtitute 
afterwards, gave her the general credit again. And if a 
huſband ſhould be allowed under the notion of a particular 
prohibition, to deſtroy her obtaining credit in one place, he 


m Cafe of Morris and Martin, M. 12. G. I. Str, 647. n Caſe of 
Mainwaring and Sands, T. 12 G. I. Str. 706. 
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may in the ſame manner prevent it with all the people ſhe 
is acquainted with, He appears to be a wrong-doer, and 
therefore has no right to prohibit any body ®.—In the caſe 
of Robinſon and Greinold, Holt c. j. held, that though the 
wife be ever ſo lewd, yet while ſhe cohabits with her huſ- 
band he is bound to find her neceſſaries, and to pay for 
them; for he took her for better for worſe : ſo if he runs 
away from her, or turns her away, But if ſhe goes away 
from him, when ſuch ſeparation becomes notorious, whoever 
gives her credit, doth it at his peril : for the huſband is not 
liable, unleſs he takes her again; for then it is as if a woman 
had eloped at common law, ſhe thereby loſt her dower ; but 
if ſhe came again, and her huſband received her, the right 
of dower revived ?,—If a huſband turns away his wife, he 
gives her credit wherever ſhe goes, and muſt pay for neceſ- 
ſaries for her; but if ſhe runs away from her huſband, he 
ſhall not be bound to perform any contract ſhe makes. On 
the other ſide, while they cohabit, the huſband ſhall anſwer 
all contracts of hers for neceſſaries, for his aſſent ſhall be 
preſumed to all neceſſary contracts, upon the account of co- 
habiting, unleſs the contrary appear d. Action for linen 
ſold to the defendant's wife. The defendant proved that his 
wife had lived in a very lewd manner; one Mr, Nott fre- 
quently coming to her at her huſband's houſe, and they 
were locked up together in a bedchamber, and other inde- 
cencies paſſed between them. And it was alſo proved that 
ſhe ſeveral times went to the houſe of this Nott, a gentle- 
man in Wiltſhire, who lived within three miles of the 
defendant's houſe. It did not appear that the huſband 
diſliked her going and ſtaying at Mr, Nott's, but under 
theſe circumſtances the huſband and wife continued to live 


o Caſe of Bolton & Prentice, M. 18 G. II. Str. 1214. b 1 Salk, 119. 
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together, Afterwards ſhe went away from him, and went to 
Marlborough, where ſhe reſided for ſome time; but after 
the leaving her huſband's houſe it did not appear that ſhe 
ever ſaw Mr. Nott, or lived in a lewd manner, After ſome 
time ſhe ſent an attorney to her huſband, to deſire that he 
would receive her again; the huſband told him, that if ſhe 
came again ſhe ſhould never fit at the upper end of his table, 
nor have the government of the children, but ſhould live in 
a garret, Then the attorney propoſed to him to make her 
an allowance, and propoſed about 8ol. or 1ool. a year, he 
being worth about 600], a year; but that was not complied 
with; and afterwards ſhe came to London, and bought the 
linen to the amount of 531. By Raymond c. j. if a woman 
elopes from her huſband, though ſhe does not go away with 
an adulterer, or in an adulterous manner, the tradeſman 
truſts her at his peril, and the huſband is not bound, In- 
deed if he refuſe to receive her again, from that time it may 
be an anſwer to the elopement. In this caſe, the huſband 
does not abſolutely refuſe to receive her again; but that ſhe 
ſhould neither ſit at his table, nor have any government of 
the children, but ſhould be kept in a garret ; and ſhe de- 
ſerved no better uſage. And the plaintiff was nonſuited . 
Feb. 1768, on ſhewing cauſe againſt a motion for a new 
trial, in an action brought againſt the honourable Auguſtus 
John Hervey *, ſecond ſon of the late earl of Briſtol, and 
brother to the then earl, for lodging and neceſſaries for his 
wife t, during her reſidence at Briſtol, (which her health 
abſolutely required) wherein a verdict had been given for 
the plaintiff againſt Mr. Hervey : it appeared by lord Mans- 
held's report, who tried the cauſe, and repeated the evidence, 
that ſhe had herſelf paid part of the money ; namely, what 


r Caſe of Child & Hardyman, T. 4. G. II. Str, 875. s The preſent 
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was due to the plaintiff for the former part of the time; 
and that ſhe had a penſion during pleaſure from the crown, 
determinable at the will of the crown, of 3ool. a year, granted 
to her in her own name (i. e. her maiden name of Chud- 
leigh) ; but not by any agreement, or otherwiſe, appropri- 
ated at all to her own uſe, That at her return from Briſtol 
her huſbands ſhut his doors againſt her; that Mr. Hervey had 
never made, nor agreed to make, any ſeparate allowance to 
her, or had contributed any thing towards her ſupport, ſince 
he had ſo ſhut his doors againſt her; nor had ſhe any uſe of 
his table, ſervants, or equipage. And there was evidence 
given of his being reputed to have an income of about 1800), 
per annum, The court was extremely clear that the huſ- 
band was liable to this action, and that the verdict obtained 
againſt him ought not to be ſet aſide. Here is no agreement 
for a ſeparation, but he has ſent her adrift by ſhutting his 
doors againſt her ; he allows her no ſeparate maintenance, 
nor any ſupport at all: and there is no pretence of this 
lodging, and other ſupport, provided for her by the plaintiff, 
being improper ſor her dignity and condition of life. And 
as ſhe had no maintenance from her huſband, nor admittance 
into his houſe, ſhe was obliged to procure lodging and main- 
tenance ſomewhere elſe, Every man is obliged to maintain 
his wife, The penſion is only a voluntary grace and bounty 
of the crown, and only during the pleaſure of the crown ; 
not what any creditor of her's, even for her neceſſary ſub- 
ſiſtence, ſuitable to her dignity and rank of life, can be ſup- 
poſed to give her credit upon u. 


A Wife acting by her Huſband's Coercion; and Caſes in which 
a Wife becomes liable to, or is exempt from, criminal Pro- 
fecutions, 

A FEME covert ſhall not be puniſhed for committing any 

felony in company with her huſband ; the law ſup- 
poling ſhe did it by the coerſion of her hufband, But the 
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bare command of her huſband ſhall be no excuſe for her com- 
mitting a theft if he was not preſent ; much leſs is ſhe ex- 
cuſed if ſhe commit a theft of her own voluntary act. And 
for ſuch atrocious crimes as treaſon, murder, or robbery, ſhe 
is liable to ſuffer, although the fact was committed in com- 
pany with her huſband, or by his coercion “. And ſuch 
coercion is always preſumed until the contrary appears in 
evidence v. So likewiſe a wife may receive and harbour her 
huſband, when guilty of a felony, without incurring the 
guilt of an acceſſory, —Generally a married woman ſhall 
anſwer as much as if ſhe was ſole or ſingle, for any offence 
not capital committed againſt the common law or ſtatute. 
And if it be of ſuch a nature, that it may be committed by 
her alone, without the concurrence of her huſband, ſhe 
may be puniſhed for it without him, by way of indictment ; 
which being a proceeding grounded merely upon the breach 
of the law, the huſband ſhall not be included in it, for an 
offence to which he is no ways privy. But if the wife incur 
the forfeiture of a penal ſtatute, the huſband may be made a 
party to an action or information for the ſame ; as he may 
generally to any ſuit for a cauſe of action given by his wife; 
and ſhall be liable to anſwer what ſhall be recovered there- 
upon *, A wife cannot herſelf take away her huſband's 
goods feloniouſly, and if ſhe takes them away, and delivers 
them to a ſtranger, it is no felony in the ſtranger?. If a 
woman receives ſtolen goods into her houſe, knowing them 
ſo to be; or ſhould lock them up in her cheſt or chamber, 
her huſband not knowing thereof; if her huſband ſo ſoon 
as he knows thereof immediately forſakes his houſe, and her 
company, and makes his abode elſewhere, he ſhall not be 
charged for her offence ; or otherwiſe the law will impute 


V Hawk 2, 1 H. H. 47. W 1 H. H. 516. * x; Hawk 4. 
Y H. P. c. 65. 1 Hawk. 93. 
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the fault to him and not to her . A proſecution for a con. 
ſpiracy is not maintainable againſt a huſband and wife only, 
becauſe they are eſteemed as but one perſon in law, and are 
preſumed to have but one will, In ancient times the law 
was ſo extremely rigorous againſt jurymen bringing a falſe 
verdict, that if twenty-four men, who were called the great 
jury, found them guilty thereof by the common law, the 
judgment was, that they ſhould loſe their /iberum legem, and 
become for ever infamous: that they ſhould forfeit all their 
goods and chattels; that their lands and tenements ſhould 
be ſeized into the king's hands ; that their wiyes and chil. 
dren ſhould be thrown out of doors; that their houſes 
ſhould be raiſed and thrown down ; that their trees ſhould 
be rooted up; that their meadows ſhould be ploughed; 
that their bodies ſhould be caſt into goal; that the party 
ſhould be reſtored to all that he loſt, by reaſon of the unjuſt 
verdict, But the rigour of this law deterring many from 
acting as jurors, therefore in aftertimes more moderate pu- 
niſhment was inflicted upon attainted jurors, viz, perpetual 
infamy ; and if the cauſe of action was above 40l. value, a 
forfeiture of 201. a- piece by the jurors, and if under Jol. 
then 51. a-piece, to be divided between the king and the 
party injured, But the practice of ſetting aſide verdicts upon 
motion, and new trials, hath ſo ſuperſeded the uſe of both 
ſorts of attaint, that no one inſtance of an attaint appears 
later than the year 1 593 *. Among the Romans, the wife 
of an inſolvent creditor, together with her children, were 
liable to be ſold to perpetual foreign ſlavery, 


A maſter. may lawfully corre& his apprentice or ſervant 
with moderation, for negligence or other miſbehaviour, but 
if the maſter's wife beats him, it is a good cauſe of depar- 
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ture. But if any ſervant or labourer aſſaults his maſter or 
dame, he ſhall ſuffer one year's impriſonment, and other 
corporal puniſhment, not extending to life or limbs“. 


Widows prohibited from marrying infra annum luctus, 


FRE civil law forbids a woman to marry again within the 

year of mourning, (as it is ſtyled) unleſs a ſpecial diſ- 
penſation from the prince is obtained. And this reſtraint 
was founded on the uncertainty on which huſband to fix the 
iſſue that might be born after the ſecond marriage taking 
effect. And further, becauſe a pious regard for the memory 
of the deceaſed huſband ſhould be ſnewn. And lord Coke 
fays, this law prevailed before the conqueſt; and a widow 
marrying before the expiration of ſuch year of mourning loſt 
her dower : but the common Jaw of England lays no ſuch 
reſtraint on widows ©, 


Caſes determined upon Nomen being confined in private Mad- 
houſes on the Plea of Inſanity ; and the Regulations now 
made reſpecting ſuch Houſes, 


HE wife of the honourable Peter Mackenzie, having 
ſworn articles of the peace againſt him and others; and 

it having appeared fully to the court, as well upon ſome col- 
lateral motions as upon his own affidavit now produced, that 
he had never uſed any force againſt her, any otherwiſe than 
what was neceſſary to the care and cure of her as a perſon 
Ciſordered in her mind; and this too in purſuance of Dr. 
Battie's advice; and that he had never in any other reſpect 
treated her with any ſort of ill uſage, but quite the con- 


b F. N. B. 168. 5 Eliz. c. 4. c 1 Iaſt. 8, Wood's Civil Law, 122. 
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trary; the court ordered his recognizance to be diſcharged, 
and all proceedings againſt him to be ſtayed (. 


Jan. 24, 1761, a motion was made for an Habeas Corpus 


to the keeper of a private madhouſe, commanding him to 


bring up the body of Mrs. Deborah D*Vebre, who was 
confined there by her huſband, But the court thought fit 


to order a previous inſpection of her by proper perſons, phy- 


ſicians and relations, and then to proceed as the truth ſhould 
come out upon ſuch inſpection. A rule was accordingly made, 
that Dr. Monro, Peter Bodkin, her neareſt relation, and Ed- 
mund Kelly, her attorney, ſhould at all proper times, and 
ſeaſonable hours, reſpectively be admitted, and have free 
acceſs to Mrs. Deborah D'Vebre, the wife of Gabriel 
D'Vebre, at the madhouſe kept by Robert Turlington, at 
Chelſea, in order to conſult with, adviſe and aſſiſt her.— 
On the 26th an affidavit of Dr. Monro was read, which ſet 
forth, that he had ſeen and converſed with the woman, and 
examined her nurſe, and ſaw no ſort of reaſon to ſuſpe& 
that ſhe was or had been diſordered in her mind : on the 
contrary, he found her to be very ſenſible, and very cool and 
diſpaſſionate. The doctor perſonally attended in court, 
Lord Mansfield thereupon ordered a writ of Habeas Corpus, 
by virtue of which Mrs. D'Vebre was brought up to court 
by Mr. Turlington. She appeared to be abſolutely free 
from the leaſt inſanity, She was prepared to ſwear articles 
of the peace againſt her huſband, and they were offered in 
court ready engroſſed, but not being ſtamped, they could 
not be read, —She was permitted to go with her attorney to 
his houſe, he undertaking to produce her the next morning, 
She deſired not to go back to the madhouſe, and the court 
would not permit the huſband to take her under the circum- 
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ſtances of danger then apprehended from him.—The re- 
porter ſays, the matter was afterwards compromiſed, and a 
ſeparation by agreement took place *, 


An Habeas Corpus having iſſued, directed to Mr. Clarke, 
keeper of a private madhouſe at Clapton, commanding him 
to bring up the body of Mrs. Anne Hunt, who was kept 
confined in his houſe, Mr. ſolicitor general moved to re- 
turn the writ, at the ſame time offering an affidavit from 
Dr. Monro, importing, that at the requeſt of her daughter, 
he had attended Mrs, Hunt, and found her a perſon diſor- 
dered in her ſenſes; he recommended her thereupon to the 
houſe of Mr. Clarke, who keeps a private madhouſe, and 
is accuſtomed to have the care of ſuch unfortunate perſons : 
That in his judgment ſhe ſtill continues to be a lunatic, and 
not fit to be brought into court; and that he is informed, 
and verily believes, that a commiſſion of lunacy will ſhortly 
be iſſued againſt her; and that it hath been deferred on no 
other account, but the minority of Anne Bowen, her grand 
daughter, and one of her neareſt of kin, who is now come of 
age. But lord Mansfield propoſed to put this matter into 
another method, viz. to uſe this affidavit by Dr. Monro, as 
a reaſon for enlarging the time to return the writ, inftead of 
actually filing the return at preſent. Accordingly the court 
enlarged the time for making the return till the next term, 
being perfectly well ſatisfied by the affidavit of Dr. Monro, 
that Mrs. Hunt was not in a condition fit to be taken out of 
the cuſtody of thoſe to whom her perſon was entruſted, and 
who were on the point of obtaining a proper legal authority 
for what they were doing, which although intended for her 
benefit and advantage, had not yet obtained that ſtrict legal 
ſanction which they were now in a regular purſuit of f, But 
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by 14 Geo. III. c. 49. it is enacted, that no perſon what. 
ever in that part of Great Britain called England, &c. ſhall 
conceal or confine in any houſe kept for the reception of 
lunatics, more than one ſuch lunatic at any one time, without 
having licence for that purpoſe, on forſeiture of 5ol. And 
the preſident and fellows of the College of Phyſicians, at a 
general meeting, are directed to elect hve fellows of the col. 
lege yearly, to be commiſſioners for granting licences within 
the cities of London and Weſtminſter, and ſeven miles of 
either, and in the county of Middleſex ; ſuch commiſlioners 
to meet annually on the third Wedneſday in October, or 
within ten days after, to grant licences to perſons for keep- 
ing houſes for the reception of lunatics for one year. For 
licencing every houſe wherein not more than ten lunatics 
ſhall be admitted, 10l. ſhall be paid, and 15l. for every houſe 
receiving a greater number; which licence authorizes the 
keeping of one houſe and no more, No commiſſioner to be 
directly or indirectly concerned in keeping any ſuch houſe 
whilſt in office, on forfeiture of 5ol, The keeper of every 
licenſed houſe ſhall give notice of the name of every perſon 


received therein as a lunatic; and the name and place of 


abode of the perſon by whoſe direction ſuch lunatic is ſent ; 
and of the phyſician, ſurgeon, or apothecary by whoſe advice 
ſuch direction is given, which notices ſhall be ſent to the 
ſecretary of the commiſſioners at the college, Every keeper 
of a licenſed houſe, admitting into his houſe any perſon as a 
lunatic, without having an order in writing under the hand 
and ſeal of ſome phyſician, ſurgeon, or apothecary, certiſy- 
ing that ſuch perſon is proper to be received as a lunatic; 
or wha ſhall receive any lunatic with ſuch an order, and ſhall 
not give notice thereof to the ſecretary of the commiſſioners, 
within the ſpace of three days after admiſſion, ſhall forfeit 
100], Three or more commiſſioners are required to inſpect 
ſuch licenſed houſes once in every year; and they are beſides 

empowered 
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empowered to viſit them as often as they ſhall think proper; 
and whenever required by the lord chancellor, or the. chief 
juſtice of the court of King's Bench, or Common Pleas. 
— they have liberty to examine the perſons there confined 
28 lunatics ; and a keeper of a licenfed houſe refuſing ad- 
mittance to three or more commiſſioners, ſhall forfeit his 
licence, Minutes of ſuch viſitations are directed to be made 
and entered in a regiſter to be kept in the college; and when- 
ever the commiſſioners ſhall diſcover any thing that deſerves 
cenſure or animadverſion, they ſhall make report thereof, and 
ſuch report ſhall be hung up in the cenſor's room of the college 
for general peruſal, Each commiſſioner to be paid one guinea 
beſides reaſonable charges for each viſitation, Any perſon ap- 
plying to a commiſſioner to be informed concerning any one 
ſuppoſed to be confined in a licenſed madhouſe, and making 
it appear reaſonable to permit ſuch enquiry to be made, the 
commiſſioner ſhall ſign an order directed to the ſecretary for 
that purpoſe, who ſhall examine the regiſter, and if he finds 
the perſon ſo enquired after entered therein, he ſhall give to 
the perſon ſo applying, the name of the keeper of the houſe, 
and of the perſons by whoſe direction ſuch lunatic is con- 
fined, All houſes kept for the reception of more than one 
lunatic, in any other part of England than as aforeſaid, ſhall 
be licenſed by the juſtices of peace in quarter ſeſſions, the 
keepers paying for ſuch licenſes at the ſame rate as before 
directed, and liable to the ſame regulations; two juſtices of 
the peace for the county, and one phyſician, are directed to 
viſit and inſpe& ſuch houſes, - But the act is ſilent as to any 
money that ſhall be paid to them for their viſitations. The 
keeper of every licenced houſe, whether within the cogni- 
zance of the commiſſioners appointed by the college, or of 
the juſtice of the peace, is required to enter into recogni- 
zance of 1001. with two ſureties of 5ol. each, for his good 
behaviour. This act became in force November 1774, and 
is 
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is to continue five years. A writ of Habeas Corpus, upon 
ſufficient cauſe ſhewn upon oath, may till be had to bring 
up the body of any one confined as a lunatic into S Court, that 
Juſtice may be done. 


nr. u. 


Of the Eccleſiaſtical or Spiritual Courts. 


1 juriſdiction of the eccleſiaſtical courts extends to 

all caſes of blaſphemy, hereſy, ſchiſm, incontinence, 
matrimony, divorce, right of tithe, probate of wills, and 
granting of adminiſtrations. The policy of the church of 
Rome led it to convert the contract of marriage into a holy 
ſacrament, which that church managed with ſo much ad- 
dreſs, that it ſoon became an engine of great importance to 
the papal ſcheme of an univerſal monarchy over Chriſten- 
dom. The numberleſs canonical impediments that were 
invented, and occaſionally diſpenſed with by the Holy See, 
not only enriched the coffers of the church, but gave a vaſt 
aſcendant over princes of all denominations, whoſe mar- 
riages were ſanctiſied or reprobated ; their iſſue legitimated 
or baſtardized, and the ſucceſſion to their thrones eſta- 
bliſhed or rendered precarious, according to the humour or 
intereſt of the reigning pontiff : beſides a thouſand nice and 
difficult ſcruples with which the clergy of thoſe ages puzzled 
the underſtandings, and loaded the conſciences of the infe- 
rior orders of the laity, and which could only be unraveled 
by thoſe their ſpiritual guides; yet, abſtracted from this 
univerfal influence, which affords ſo good a reaſon for their 
conduct, one might otherwiſe be led to wonder, that the 


ſame authority which enjoined the ſtricteſt celibacy to the 
prieſt- 
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prieſthood, ſhould think them the proper judges of cauſes be- 
tween man and wife. But the introduction of a more pure and 
rational ſyſtem of religion at the reformation, removed thoſe 
impediments to marriage which prieſtcraft had invented ; 
and by allowing free liberty of marriage to the clergy, per- 
mitted that paſſion to flow in a regular and gentle courſe, 
which had before riſen above the banks of decorum, and 
ſpread with an impetuous and licentious torrent; for a 
great writer obſerves, that the matrimonial cauſes which 


were brought before the Romiſh clergy, partly from the 


nature of the injuries complained of, and partly from the 
clerical method of treating them, ſoon became too groſs for 
the modeſty of a lay-tribunal; and he adds, that ſome of 
the impureſt books that are extant in any language, are thoſe 


written by the Popiſh clergy on the ſubjects of matrimony 
and divorces, 


The king is the ſupreme head of the eccleſiaſtical as 
well as the civil courts of juſtice; but he has the ſupre- 
macy over the former, not as ſovereign of the ſtate, but as 
ſupreme head of the church; and lord Hale obſerves, 
that neither the canon nor civil law have any obligation as 
laws within this realm, becauſe that the popes or emperors 
made thoſe laws, canons, reſcripts or determinations ; or be- 
cauſe Juſtinian compiled their body of the civil law, and by 
his edicts confirmed and publiſhed the ſame as authentic ; or 
decauſe this or that council or pope made thoſe or theſe ca- 
nons or degrees, or becauſe Gratian or Gregory, or Boniface 
or Clement did (as much as in them lay) authenticate this 
or that body of canons or conſtitutions ; for the king of 
England does not recognize any authority ſuperior or equal 
to his own in this kingdom, neither do any laws of the pope 
or-emperor, as they are ſuch, bind here: but all the ſtrength 
that the papal or imperial laws have acquired in this king- 
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dom, is only becauſe they have been received and admitted, 
either by the conſent of parliament, and ſo are part of, the 
ſtatute laws of this kingdom; or elſe by immemorial uſage 
and cuſtom in ſome particular caſes and courts, and no 
otherwiſe ; and therefore ſo far as ſuch laws are received and 
allowed of here, ſo far they obtain, and no farther ; and the 
authority and force they haye here, is not founded on, or 
derived from themſelves, for ſo they bind no more with us, 
than our laws bind in Rome or Italy. But their authority 
is founded merely on their being admitted and received by 
us, which alone gives them their authoritative eſſence, and 
enforces their obligation, And hence it is, that even in 
thoſe courts where the uſe of thoſe laws is permitted ac- 
cording to that reception which is allowed, if. they exceed 
the bounds of that reception by extending themſelves to 
other matters than hath been allowed to them; or if thoſe 
courts proceed according to that law when it is controlled 
by the common law of the kingdom, the common law may 
and doth prohibit and puniſh them l. we. 


Every biſhop by his election and eee even before 
conſecration, hath eccleſiaſtical juriſdiction annexed to his ot- 
fice, as judex ordinarius within his dioceſe ; and diverſe abbots 
anciently, and moſt archdeacons at this day, by uſage, have had 
the like juriſdiction, within certain limits and precincts i, In 
the cafe of the biſhop of St. David's, it was alledged againſt 
the proceedings of the archbiſhop, that he was cited to 
Lambeth before the archbiſhop himſelf, and not to the court 
of Arches : upon which it was declared by the court of 
King's Bench, that the archbiſhop may hold his court 
where he pleaſes, and may convene before himſelf, and fit 
judge himſelf ; and ſo may any other biſhop ; for the power 
of a chancellor or vicar general is only delegated in eaſe of 
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the biſhop *. The ſpiritual courts are, (1.) The Archi- 
diaconal court. (2.) The Conſiſtofy court. (3.) The 
court of Arches. (4.) The court of Delegates ; which 1s 
compoſed of civilians and judges in the court of Equity, 
By ſtat. Henry VIII. the ſentence of a court of Delegates 
is declared final, and no appcal will lie from them; but the 
king may, by his royal prerogative, upon a ſpecial caſe laid 
before him, direct a commiſſion for reviewing the ſentence z 
but that remains the ſame unleſs the reviewers in their judg- 
ments ſhall think proper to reverſe it. And the difference 
between a commiſſion for a review, and an appeal is, that in 
the firſt the ſentence is not ſuſpended, in the other it is. 


Marriage, by the conſtitution of this country, is of eccle- 
ſiaſtical cognizance; the courts chriſtian have a power exclu- 
ſively to take conuſance of the right of marriage. The ſe- 
cular juriſdiction has conuſance of the temporal intereſts 
which are incidental to marriage ; but the ſentence of a court 
chriſtian extends to all who were parties or privies, or in 
notion of law have committed laches, in not intervening or 
reclaiming. But when the ſpiritual courts proceed to call a 
marriage in queſtion after the death of either of the parties, 
this the courts of common law will prohibit, becauſe it 
tends to baſtardiſe and diſinherit the iſſue, who cannot ſo 
well defend the marriage as the parties themſelves, if both 
had been living, might have done. Beſides, the deſign for 
which eccleſiaſtical puniſhments are inflicted, being to 
amend the offenders, or pro ſalute aminarum, this purpoſe is 
defeated. by the death of either of the delinquents', In 
each of the eccleſiaſtical courts the parties are not bound to 
what may have been given in evidence in an inferior court. 
It is not merely error in law, but error in fact likewiſe may 
de corrected upon appeal; and if there be any facts material 
o the point in iſſue that have not been pleaded and examined 
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in the inferior courts, they may be pleaded, and given in 
evidence in the court of appeal. And in every eccleſiaſtica 


court it is not a matter confined to the two parties that join 
iſſue in the ſuit, and therefore may carry it on colluſively; 
for in any period of the cauſe, a third perſon, that has an in. 
tereſt in the matter in queſtion, if he ſees that the two ori. 
ginal parties are collufling, or that one of them is negligent, 
or if he has any other reaſon to be diſſatisfied with the 
manner in which the buſineſs is conducted, he may inter. 
vene for his intereſt ; and the court muſt ex debito juſtitic 
admit him to do ſo. He may examine his own witneſſes, 
and act in all reſpects as a party in the cauſe.—In writs of 
dower, or other writs brought in the king's temporal courts, 
if iſſue is joined upon not accoupled in lawful matrimony, this 
being a cauſe which is merely eccleſiaſtical, the trial thereof 
muſt be by the biſhop or ordinary, upon an inquiſition taken 
before him as judge; which is after this manner. The 
king firſt ſends his writ to the biſhop to - make the enquiry : 
for the eccleſiaſtical judge before he hath received the king's 
writ, may not of himſelf inquire of the lawfulneſs of the 
matrimony ; but after ſuch time as he hath received the 
ſaid writ to make the enquiry, he muſt not ſurceaſe for any 
appeal or inhibition, but muſt proceed until he hath certified 
the king's court thereof : and then when the biſhop hath 
received the king's writ, he muſt give notice to the parties 
who took exception to the matrimony, at his dwelling-houſe, 
if he has any one within the dioceſe, to ſpeak on a day 
fixed againſt the matrimony. And the cauſe then proceeds, 
the witneſſes of the demandant to prove the legality of the 
marriage are taken, and admitted by the biſhop, if no juſt 
exception is taken tothem. After the depoſitions are taken, 
they are publiſhed, and certified into the king's court where 
the iſſue was joined, by letters under the ſeal of the biſhop, 


importing, that in purſuance of the ſaid writ he hath made 
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1 ww enquiry, according to the eccleſiaſtical laws, into the 
matters therein contained, and that he hath found by lawful 
f ws and other canonical requiſites in that behalf, that 
© ſuch perſon (as the caſe ſhall be) was or was not accoupled 
in lawful matrimony. For he muſt certify the point in iſſus 
generally, and not make a ſpecial verdict of it, or expreſs 


the manner of the marriage at large. After ſuch certificate 
made no appeal willjlie, but all parties are for ever concluded. 
On receiving ſuch certificate, the tenant is re- ſummoned 
into the king's temporal courts, and judgment is given 


— 


Of a Suit Jactitation of Marriage. 


UCH a ſuit is grounded on a plea of defamation, when 

a man or woman publicly declares himſelf or herſelf to 
be martied to another, by which a general belief of ſuch 
marriage is ſpread z in this caſe the party injured may libel 
the perſon ſo boaſting in the ſpiritual court; by a ſuit which 
is called cauſa jactitationis matrimonii n; the marriage muſt 
be denied upon oath by the libellant ; and when a marriage is 
pleaded to juſtify the claim by the libellant, it is not then a 
direct matrimonial caſe, but ſuch incidentally only. If the 
marriage be proved, there is the ſame ſentence paſſed as in 


any matrimonial cauſe ; pronouncing there was a marriage. 


The parties are pronounced to be man and wife, and they 
may be admoniſhed to reſtore to each other conjugal rights. 
If on the contrary the defendant fails in proof, the ſentence 
of the court is, that The party has failed in his juſtifica- 
* tory matter, in proof of the marriage alledged to have 
* been between them, and the parties are declared 'to be 
© free from all matrimonial contracts, as far as to us as yet 


10 appears. 
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On the trial of the ducheſs dowager of Kingſton, before 
the houſe of lords, on an indictment for bigamy, the vali. 
dity of a ſentence pronounced by the court Chriſtian, in x 
cauſe of jaQitation to barr all ſuits criminal as well as civil, 
againſt the parties who are the objects of ſuch ſentence, wa: 
much agitated, and a point of law of very great moment 
ſettled. It was contended in that cauſe, that a ſentence in 
the eccleſiaſtical courts is concluſive againſt all the world; 
and it was compared to a ſentence of a court of W 
againſt which there lies no appeal, no not even to the ſu- 
preme court of judicature the houſe of lords. A ſentence 
in a jactitation cauſe, was contended to be equally conclu- 
five with any other decree, and even if ſuch ſentence ſhould 
be found to have been obtained by the fraud and colluſion 
of the parties, that it is notwithſtanding concluſive to al 
other courts, and the fraud can only be examined into in 
that court, whoſe juſtice has been thus inſnared. And ſe. 
veral caſes were cited in ſupport of this doctrine. — Hatfield 
againſt Hatfield, in the houſe of lords, in the year 1725 
where, on an appeal from Ireland, a woman brought a bil 
againſt her ſuppoſed huſband's ſon by a former wife; he 
inſiſted ſhe never was married to his father, but to one 
Porter, whoſe marriage with her was proved, and a releaſe 
from him. She upon this ſued Porter in the ſpiritual court, 
in a jactitation cauſe, and obtained ſentence againſt him; 
and then made that her caſe in chancery, where it was held 
to be concluſive evidence. And the opinion was affirmed in 
the houſe of lords here .— An action brought for malici- 
ouſly procuring the plaintiff's wife to exhibit articles of the 
peace againſt him, and for living with her in adultery, The 
_ plaintiff proved a marriage by the parſon and by a woman, 
and alſo the conſummation, To encounter which the de- 
fendant produced a ſentence of the conſiſtory court ©! 


© Str. 901. 
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London, in a cauſe of jactitation of marriage brought by the 
woman againſt the plaintiff, wherein ſhe was declared free 


from all contract, and ſilence impoſed on the plaintiff, which 


ſentence was pronounced fince iſſue had been joined in the 
cauſe, Lord Hardwicke c. j. ruled it to be concluſive evi- 
dence till reverſed by appeal v. And in another cauſe be- 
tween Da Coſta and Villa Real, in an action upon a contract 
of marriage, per verba de futuro, brought by the gentleman 


againſt the lady, who pleaded non afſumpſit ; when the plain- 


tif had opened his caſe, the defendant offered in evidence a 
ſentence of the ſpiritual court, in a caufe of contract, where 
the judge had pronounced againſt the ſuit for a ſolemniza- 
tion in the face of the church, and declared Mrs. Villa Real 
free from all contract. And the chief juſtice held this to 
de proper and concluſive evidence on nen aſſumpſit ; that it 
was a cauſe within the juriſdiction of the ſpiritual court, 
though the contract was per verba de futuro, and though the 
ſvit there is diverſo intuitu, being for a ſpecifc performance, 
as far as admonition will go; and this ſuit is for damages 9, 
So in a divorce @ vinculo matrimonii, for frigidity, and per- 
petual impotency of generation ; the huſband ſo divorced 
afterwards married another wife, and had children by her. 
Upon which it was urged, that the church having been evi- 
dently deceived as to the huſband's perpetual impotency, the 
divorce conſequent on ſuch ſentence was null; and if fo, 
the ſecond marriage was unlawful, and the iſſue illegitimate, 
But the court reſolved, that ſince there had been a divorce 
for frigidity, it was clear that each of them might lawfully 
marry again ; and though it ſhould be allowed that the 
church appearing to have been deceived in the foundation of 
their ſentence, the ſecond marriage was voidable, yet till it 
ſhould- be diſſolved, it remained a marriage, and the iſſue 
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during the coyerture lawful *,—Prudham, as a creditor, 
brought an action of debt againſt Tereſia Conſtantia Phil. 
lips. She gave in evidence her marriage with Muilman, 
Prudham produced a ſentence in the court chriſtian annul. 
ling that marriage, in a cauſe of nullity on account of a 
prior marriage with one Delafield. It was argued by her 
council, that the defendant Phillips might be admitted to 
ſhew fraud in obtaining the ſentence, and fo to avoid it in 
the manner that judgments in the common law courts are 
avoided, by replication of fraud. But the court would 
not ſuffer her to alledge fraud in herſelf to her own avail*, 
The teſtator, when in perfect health, had made his will, 
and thereby gave to the plaintiff Archer, his nephew, the 
greateſt part of his perſonal eſtate, to the value of 500, 
But one Bridget Sandyman, his maid-ſervant, had in his 
ſickneſs prevailed upon him to make another will, and to 
marry her a week before his death, when he lay in his ſick 
bed, at ſix o'clock at night, though it was really proved by 
two miniſters, that ſhe was a year before actually married to 
the defendant Moſſe, and was then his wife, and that Moſſe 
procured the licence far the marriage of the teſtator to 
Bridget ; and this will being ſet up by Moſſe, (executor to 
Bridget) though it appeared that there was as groſs a practice 
as could be in the gaining the will, (the teſtator being non 
compos mentis both at the time of making the will, and alſo 
at the time of the ſuppoſed marriage, and that in his health 
he knew that Moſſe and Bridget were married) and that 
Bridget ſuppreſſed the firſt will; yet that will ſo ſet up, 
being proved in the prerogative court, and the matter 
in queſtion relating only to a perſonal eſtate, the lord 
chancellor was of opinion, that whilſt the probate ſtood, the 
matter was not examinable in chancery; and though 
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the fraud was fully proved and opened to him, he would 
not hear any proofs read, but diſmiſſed the bill *, 


In reply to which it was acknowledged, that the ſentence 
of a competent court binds the parties and all perſons, de- 
riving any right from them ; as to third perſons it was in- 
ſiſted, that it neither prejudiced nor benefited them, A 
ſentence of a court having competent juriſdiction ; -if it 
comes collaterally before another court, in another ſuit, it 
ſhall be preſumed juſt till the contrary appears. One court 
has no authority to direct the judgment of another; but it is 
a fair preſumption, that what hath been decided, hath been 


' juſtly decided. It is, however, but a preſumption, and in 


moſt caſes it obtains only till the contrary is proved. Not- 
withſtanding there are caſes in which that preſumption may 
amount to a concluſion ; where the ſentence hath been pro- 
nounced, in rem, by a judicature having a peculiar and ex- 
cluſive juriſdiction over the ſubject matter of the cauſe, the 
effect of ſuch a deciſion is not to be controverted in any 
other civil ſuit: ſuch is a ſentence of a court of admiralty 
upon the forfeiture of a ſhip ; the judgment of the court of 
Exchequer condemning goods as forfeited, Such courts 
pronounce upon the property itſelf, The eccleſiaſtical 
court has the ſole juriſdiction of caſes teſtamentary, by which 
perſonal effects paſs; and of matters matrimonial to a cer- 
tain effect, If therefore a queſtion ariſes, who is intitled to 
the perſonal eſtate of a man deceaſed, with or without a teſ- 
tament; the probate of a will, or the grant of adminiſtration 
give the title to the property in queſtion ; the effe& of it 
cannot be conteſted in other courts collaterally and inciden- 
tally, becauſe no other court has power to controvert the 
act; no other authority can confer the title to the thing in 
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diſpute. Such ſentences are in rem. The caſe is very dif. 

ferent where the deciſion is upon a perſonal contract ; or 

any matter ariſing out of the various civil relations of per. 

ſans, in which the original cognizance of the cauſe might 

have come before the court where that deciſion is offered as 

an evidence of right, There the judgment of the foreign 

court can only have effect fo far as it is juſt ; no authority 

belongs to it but from its internal juſtice z for the court in 

which it is produced owes no obedience to the court which 

pronounces it; and is equally competent to give the law to 
the parties, The effect of the ſentence, however, is bene- 
ficial to the party who has obtained it ; becauſe the juſtice 
of it is preſumed : the truth of the facts on which it pro- 
ceeded, is admitted without proof; and the adverſe party is 
obliged to evidence the falſhood and iniquity of it, If an 
eſtate, relationſhip, rank, are obtained by criminal means; 
if the ſituation which a perſon chooſes to relinquiſh is at- 
tended with duties, the advantages of that ſituation, but not 
the duties, may be waved by the party. The peace and 
order of ſociety muſt be maintained ; and no violation of 
them can paſs with impunity, From whence it muſt fol- 
Jow, that no determination between party and party can 
preclude public juſtice from enquiring into the criminal ten- 
dency of actions. Daily experience proves this in the moſt 
trivial inſtances, An action is brought for an aſſault; the 
party fails in it; there is a verdict againſt him; does that 
prevent a proſecution upon an indictment for the very ſame 
fact, againſt the very ſame party? In ſuch an indictment 
was it ever pleaded, that an action had been brought againſt 
the party for that alledged treſpaſs and beating, and that he 
had been acquitted upon that action? A queſtion may ariſe 
in an action upon property, to which of two perſons a thing, 
an horſe, for inſtance, belongs. It is decided to belong to 
A, and not to B. will that deciſion barr an indictment againſt 
A, 
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A. for ſtealing the horſe? It is no anſwer to public juſtice that 
he has acquired that property, when the object of the criminal 
enquiry is, whether he has committed a crime in acquiring it. 


In a ſuit for jactitation of marriage, the ſuppoſed huſ- 
band or wife complains to the eccleſiaſtical judge, that he 
or ſhe js a perſon free from all matrimonial engagements 
or contracts with the adverſe party, and ſo eſteemed by all 
neighbours, friends, and acquaintance; that the adverſe 
party, notwithſtanding the knowledge of this, has falſly and 
maliciouſly boaſted of a marriage with the party complain- 
ing; it concludes, that by ſuch falſe aſſertions, an injury 
is committed, and prays that right may be done, by do- 
claring the party free from all matrimonial engagements with 
the other; and by enjoining that party perpetual ſilence. 
The party defendant may cither ſay, I have not boaſted, I 
deny that fact; or if he admitted that he has boaſted, he is 
then to go on and alledge circumſtantially a marriage, which 
the other party denies, Under the circumſtances alledged, it 
the marriage is not proved, then the court pronounces, that 
ſo far as yet appears, the party complaining is free from any 
matrimonial contract with the other party, and enjoins per- 
petual ſilence. But this injunction of perpetual ſilence con- 
tinues no longer than is agreeable to the party; who can at 
any time renew the ſuit, and produce evidence of the mar- 
riage, which was before either purpoſely kept back to an- 
ſwer ſome indirect view, or could not then be procured. 
New witneſſes may continually be admitted in favour of ma- 
Timony, after the former depoſitions have been inſpected; 
and, without any proof made, that ſuch witneſſes are lately 
come to the knowledge of the producer, which is a proof 
expected and required in all other cauſes whatever, and a rule 
never departed from. The very form of the ſentence argues 
againſt its being concluſive, for the ſentence of the eccle- 
ſiaſtical court given in favour of a libellor, pronounceth no 
marriage to he proved /o far gs yet appears. It therefore 

wants 


— — — — — - — — 
= -- = - . — 


90 TRE exrsoxAL SECURITY, 


wants the eſſential property of a judgment in all other kind; 
of ſuits in all courts of law, the putting an end to litiga- 
tion; in ſhort, this kind of ſuit is from beginning to end 
totally ſingular. And of this opinion were all the judges, 
who declared, that no ſentence of the eccleſiaſtical courts 
can be pleaded in barr to an indictment for a criminal of- 
fence, the parties therein not being the ſame, For the king, 
in whom the truſt of proſecuting public offences is veſted, 
and which is executed by his immediate orders, or in his 
name by ſome proſecutor, is no party to ſuch proceedings in 
the eccleſiaſtical court, and cannot be admitted to defend it, 
or examine witneſſes, or in any manner to intervene or ap- 
peal ; and by the eſtabliſhment of ſuch a doctrine, the ſpi- 
ritual courts would acquire a judicial cognizance in matters 
of crime, an immediate influence in trials for offences, and 
draw the deciſion from the courſe of the common law, to 
which it ſolely and peculiarly belongs, which would en- 
tirely pervert the purpoſes for which they received their ju- 
dicial powers, which are merely ſpiritual conſiderations, 
pro correctione morum, et pro ſulute anime, they were therefore 
addreſied to the conſciences of the party; whereas one great 
object of temporal juriſdiction is the public peace, and 
crimes againſt the public peace are wholly, and in all their 
parts of temporal coznizance alone, They obſerved further, 
that if the reaſon for receiving ſuch ſentence is, becauſe it is 
2 judgment of a court competent to the enquiry then before 
them, from the ſame reaſon the determination of two juſtices 
of the peace, upon the fact or validity of a marriage, in ad- 
judging a place of ſettlement, may hereafter be offered as 
evidence, and give law to the higheſt court of criminal ju- 
riſdiction. 


But if a direct ſentence upon the identical queſtion in 2 
matrimonial cauſe ſhould be admitted as evidence, (though 
ſuch evidence againft the marriage has not the force of a final 

deciſion 
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deciſion that there was none) yet a cauſe of jactitation is of 
a different nature; it is ranked as a cauſe of defamation 
only, and not as a matrimonial cauſe, unleſs where the de- 
fendant pleads a marriage; and whether it continues a ma- 
trimonial cauſe throughout, as ſome ſay, or ceaſes to be fo 
on failure of proving a marriage, as others have ſaid, ſtill the 
ſentence has only a negative and qualified effect. 


So that admitting the ſentence in its full extent and im- 
port, it only proves, that it did not yet appear they were 
married, and not, that they were not married at all: and 
by the rule laid down by lord chief juſtice Holt, ſuch ſen- 
tence can be no proof of any thing to be inferred by argu- 
ment from it; and therefore it is not to be inferred, that 
there was no marriage at any time or place, becauſe the court 
had not then ſufficient evidence to prove a marriage at a par- 
ticular time and place. That ſentence, and this judgment, 
may ſtand well together, and both propoſitions be equally 
true. It may be true, that the ſpiritual court had not then 
ſufficient proof of the marriage ſpecified, and that now ſuf- 
ficient proof of ſome marriage may be found. 


Of the Reflitution of Conjugal Rights. 


F a huſband or a wife withdraw or live apart one from the 
other, without ſome cauſe that the law ſhall deem ſuffi- 
cient, the party who is deſirous of a re- union may enter a 
ſuit for reſtitution of conjugal rights, and the eccleſiaſtical 
court will compel them to come together again.— Matthews 
and Matthews in the conſiſtory court of London. The 
huſband brought a ſuit againſt his wife for a reſtitution of 
conjugal rights; in barr of which reſtitution the wife pleaded 
adultery in the huſband, and on bringing proof of which ſhe 
obtained a ſentence of divorce. 
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Of Divorces. —Of a Divorce a menſa et Thoro. 


F it becomes improper, from ſome ſupervenient cauſes 
ariſing after marriage, that the huſband and wife ſhould 
not live together any longer, as through intolerable ill-tem- 
per and cruel uſage; the reſult of it; adultery on either 
fide; a perpetual diſeaſe; impotence; and the like ; what- 
ever the court conſiders as an unfitneſs or diſability for the 
marriage ſtate, may be looked upon as an injury to the ſuf- 
fering party; and for theſe the court adminiſters the remedy 
of ſeparation, or a partial divorce, which ſuppoſes the mar- 
riage lawful in itſelf, The civil or Roman law was ſo ſe- 
vere in puniſhing delinquency in married women, that it 
allowed a huſband the power of ſuing out a divorce, if his 
wife frequented the the theatre or public games without his 
knowledge and conſent. Adultery is the principal cauſe of 
divorce with us ; but the ſpiritual court cannot pronounce 2 - 
total divorce 4 vinculo matrimonit for this crime, in either 
party, although the legiſlative power indulges huſbands thus 
aggrieved with annulling of their marriage contract; by 
which each party obtains free liberty to marry again ; but 
with reſtriction on the part of the woman, that ſhe ſhall nat 
contract marriage with the man with whom ſhe has held 
that illicit commerce, upon proof of which the divorce is 
obtained. But whether public decorum, and a ſemblance 
of decency is. better preſerved by this reſtriction, than if it 
was not enjoined, is perhaps problematical, Certain it is, 
the only atonement the tranfgreſling parties can make, is by 
legally marrying with each other ; by preventing which, a 
reſtoration of the woman to the notice of the virtuous part 
of her own ſex, ſeems to be prevented. She muſt either 
live with her gallant meretriciouſly, or govern herſelf the 
reſt of her life by the icy precepts of chaſtity, And I ſhould 
baye 
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hope that in ſome inſtances it may be allowed, that modern 
breaches of chaſtity in women may be excited, by notorious, 
avowed, and long perſiſted in, acts of indifference and neglect 
in the huſband ; and that the wife's reſentment may be fur- 
ther excited, by being fatally convinced of her huſband's 
unbridled and promiſcuous amours ; there may be a time to a 
woman ſo mortified and provoked, when her virtue nods, 
and when the aſſiduity of a lover, attentive to every means 
of rendering himſelf agreeable, may' be too ſtrong for that 
conſcious dignity and innate virtue, which ought to keep 
unremitting watch over every avenue to her heart. Perhaps 
the cloyed huſband ſeizes the earlieſt opportunity, and his 
wife's incontinence inſtantly becomes notorious ; a divorce 
takes place, ſhe is left at liberty to marry with any man but 
her gallant, Perhaps her attachment to him was founded on 
ſomething like ſentiment, though a proper guard was not 
kept over her heart, to prevent its growing imperceptibly 
into a criminal love ; if ſo, a marriage with him ſeems the 
only direct means of reclaiming a ſinner : why then ſhould 
this only probable chance for reformation be denied her ? 
Does ſuch a reſtraint tend to correct the libertiniſm of mar- 
ried women, or to leſſen the number of divorces ? If it can 
be ſuppoſed that the women become incontinent in order to 
be diſgracefully releaſed from their marriage ties, the ſtrongeſt 
preſumption lies that the huſband was promoting or inſti- 
gating this ſcheme; which, if ſuſpected, would effectually 
prevent his receiving the relief he ſo unwarrantably prays 
for. For if a divorce is thus colluſively ſought, the legiſlature 
is made the dupe of two abandoned individuals, the pander 
for their mutual luſt, and ſubſervient to the baſeſt purpoſes. 
It is further to be obſerved, that a woman cannot obtain the 
ſame redreſs from the legiſlature againſt her huſband, if ſhe 
prove him incontinent. Andeven in a caſe of bigamy, a farſt 
wife cannot procure an act of parliament to diſſolve her 
marriage. For by ſuch conduct in a huſband nothing is 

com- 
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committed that tends to baſtardize the iſſue born in wedlock, 
that conſequence ariſing entirely from the infidelity of the 
woman. Nor does the legiſlature concern itſelf in redreſſing 
ſuch grievances for the ſake of relieving a particular individual, 
but on the general principle of the great confequence which 
it is of to the community, that all property ſhould be tranſ- 
mitted to the heir lawfully begotten, with as little doubt and 
uncertainty as poſſible; for if it be a man's misfortune te 
marry a woman who afterwards proves to be profligate and 
lewd, if ſuch an one could not obtain relief upon a diſcovery 
of his wife's guilt, his eſtate might deſcend to a ſpurious 
race, of which no eyes but thoſe of the law would look upon 
him to be the actual father. 


By the divorce a menſa & thoro, the bond of marriage 
is not diflolved. So that a wife entitled to a legacy left 
to her whilſt ſo divorced, may be barred of her claim by 
her huſband giving a releaſe v. Nor is ſhe hereby barred 
of her dower ; neither are the children baſtardized. She 
is entitled to alimony in proportion to the circumſtances 
and condition of her huſband, If ſhe ſues without her 
huſband for defamation in the ſpiritual court, no prohibi- 
tion will lie againſt ſuch ſuit, although the marriage is not 
diſſolved. But if ſhe ſhall have any children after the di- 
vorce, they will be accounted baſtards ; for an obſervance 
of the ſentence is always ſuppoſed . And the parties ſo 
ſeparated are by caution and reſtraint inſerted in the ſen- 
tence, enjoined to live chaſtly and continently ; neither are 
they allowed to contract matrimony with any other perſon 
during the other's life And any marriage contracted during 
a divorge a menſa & thoro, is null and void. As in the caſe 
of Foliambe H. 44 Eliz. who having been divorced from his 
wife for incontinency on her part, married again during her 
life, and the ſecond marriage was declared to be void x. 

Cod. 33- 1 Salk, 123. * Canon. 107. * Mod, 683. Codex. 446. 
Anciently 


— 
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Anciently the crime of adultery diſſolved the band of mar- 
riage totally, and in the early part of queen Elizabeth's reign, 
the church held, that after a divorce for adultery the par- 
ties were at free liberty to marry whom they would ; but 
afterwards it was ſeen neceſſary to change that opinion; and 
archbiſhop Bancroft, by the advice of divines, held, that 
adultery was a cauſe for a partial divorce onlyy, In 1597 
the canons reſtrained the eccleſiaſtical courts from pro- 
nouncing ſentence of divorce upon the ſole confeſſion cf the 
parties, which practice before che laying on of ſuch reſtric- 
tion had been moſt licentiouſly abuſed, And there are at 
this day many inſtances preſerved of ſuch fraudulent con- 
trivance of the huſband and wife, to procure a diſſolution of 
the marriage contract.—Collet married Mary, and had 
children by her ; againſt whom it was libelled that he had 
before married Anne, the ſiſter of Mary: He and Anne ap- 
peared, and confeſſed the matter, upon which a ſentence of 
divorce was about to paſs; and a prohibition was prayed for 
in behalf of the children, who were in danger of being 
baſtardized by ſuch fraud ; for Collet in truth was nevec 
married to Anne, but it was a contrivance between him and 
his wife to get themſelves divorced, after they had lived to- 
gether ſixteen years. And ſuppoſititious women, not the 
wives of the party, were ſuborned to come and confeſs adul- 
tery in the names of the real and true wives, and thus the 
real wife might be divorced, and remain entirely ignorant 
of the matter *, 


If the party accuſed ſhall prove that the accuſer hath alſo 
committed adultery, this is a compenſation for the crime, 
and the accuſer ſhall not prevail in his ſuit . And the pre- 
ſumption of guilt may go ſometimes for a proof of the 

Y 3 Salk, 138. 2 2 Med. 314. Coder, 445. 2 x Oughr. 316. 
Clarke, bd Ought. 317, 
| crime; 
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crime; as when a man and woman are ſeen in bed together, 
this is allowed to be ſufficient evidence, for ſuch crimes will 
ſcarce admit of other proof ©, In like manner, if the party 
accuſed ſhall prove that the accuſer before the commence. 
ment of the ſuit had probable knowledge of the crime com- 
mitted, and yet afterwards had matrimonial intercourſe with 
the accuſed, in ſuch caſe the accuſer ſhall not obtain a ſen- 
tence of divorce: for the crime is ſuppoſed to have been 
remitted, Therefore if the huſband is deſirous of being 
divorced from an adulterous wife, he muſt abſtain from her 
bed, although he continues to live under the ſame roof with 
her “. — A huſband prayed a prohibition to the eccleſiaſtical 
court of Saliſbury, becauſe his wiſe ſued him there to be 
ſeparated from him, propter ſævitiam. And ſentence was 
there given for the huſband againſt the wife, and he was 
enforced to pay all the coſts for his wife. And afterwards 
ſhe appealed ; and becauſe the huſband would not anſwer the 
appeal againſt himſelf, and pay for the tranſmitting of the 
record ; he was thereupon excommunicated. He therefore 
prayed a prohibition. The court allowed the caſe to be 
very hard, that a huſband ſhould be forced to ſpend money 
againſt himſelf ; but becauſe it was alledged, that the rule 
of practice was ſuch in the ſpiritual court, they would adviſe 
until the next term, and ordered to ſtay their proceedings 
in the mean time. If the huſband takes apparel, or other 
neceſiaries from his wife, this is a good ground to ſue for a 
divorce cauſa ſævitiæ; or if one of them be in dread of the 
other for poiſoning, this likewiſe is a good ground f,—If a 
woman is divorced a menſa & thoro, ſhe muſt ſue by her next 
friend s. An huſband prayed a prohibition to the conſiſtory 
court of London, for that he was ſued there by his wife to 
be ſeparated from her propter ſævitiam; and ſentence was 


© Clerke, 115. Wood's Civ. Law, 274. © 1 Onght, 317. © Green's 
Caſe, M. 1 Cart, Cro, Car, f Baron & Feme, 433. 5 Ib. 434+ 
there 
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there given againſt him, that his wife ſhould live from him, 
and that he ſhould allow her 5s. 6d. weekly, although the 
huſband offered reconciliation, and deſired to cohabit, and 
promiſed to uſe her kindly. But the court denied a prohi- 
bition, becauſe the court of the ordinary is the proper court 
for allowance of alimony, and may take order for * 
or divorce, if the wife is cruelly uied i. 


Of Diverce a Vinculo matrimonii. 


LEGAL marriages can only be diſſolved either by death or 

divorce, It has been already obſerved, that of divorces 
there are two kinds, the partial and total, the latter of which 
is now to be ſpoken of, The total divorce which abſolves 
the parties a vinculo matrimonii, muſt be grounded on ſome 
of the canonical cauſes of impediment to marriage enume- 
rated in the third chapter, and ſuch cauſes muſt have exiſted 
before the marriage, as is always the caſe of conſanguinity z 
not ariſing afterwards as may be the caſe in affinity or cor- 
poral imbecility, In caſe of total divorce the marriage is 
declared null, as having been unlawful ab initio ; and the 
parties are declared ſeparated, pro ſalute animarum. And 
ſuch ſentence is only declaratory of this nullity, and does 
not create it, So that in debt upon an obligation, though 
the defendant pleaded that at the time of the bond ſhe was 
the wife to a perſon there named ; yet the plaintiff ſhewing 
that a former wife was alive at the time of ſuch perſon 
marrying the defendant, and that thereupon ſuch marriage 
with him had been adjudged null and void in the ſpiritual 
court, judgment was given againſt her, becauſe the marriage 
| being merely void, ſhe was always ſole : and it was further 
ſaid, that in ſuch caſe the divorce was only declaratory, and 
there needed not any ſuch ſentencei,—The effects of which 


h Cro, Ja. 364, 1 Cre. Elix, 857. Cod, 446. 
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original voidance are, that the wiſe is barred of dower, and 
| the iſſue are illegitimate, and the perſons ſa divorced may 
warry any other without reſtraint *. A ſentence of divorce 
may be repealed even after the death of the parties; but if 
either of the parties is dead before ſentence, is pronounced, 
the marriage cannot be declared void, and the iſſue baſtar. 
dized: the marriage being already diſſolved by death, and 
the queſtion whether legitimate or not in order to inherit, be- 
longs originally and excluſively to the king's courts i. 


1 4 a 


E — 9 


CHAP, vl. 


Of the Settlement of Paupers. 
What makes a Settlement. 
| 2 land in a pariſh will not make a ſettlement, 


but living in a pariſh where one has land, will gain a 
ſettlement without notice; and the reſidence is not required 
to be upon the ſame-eſtate, if it be within the ſame pariſh; 
nor is it neceſſary in ſuch a caſe, that the reſidence be for 
forty days ſucceſſively, provided it be for more than forty 


days upon the whole v. 


Tf a man obtains a certificate for himſelf and a woman 
who lives with him as his reputed wife, which certificate 
deſcribes them as huſband and wife ; if he ſettles in another 
pariſh, where he has children by her; if ſuch children be- 
come actually chargeable to the pariſh where they are ſo ſet- 
tled on the death of the man, and it appear in evidence 


x Cod. 446, Co. Lit. 235. Viner art Baſt. G. 4. m dalk. 524 
Rurrow's Set. Ca. 125. 
f ay before 
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before the juſtices, that ſuch man and woman were never 
married, the juſtices cannot nevertheleſs adjudge the chil- 
dren to be baſtards, and therefore entitled to a ſettlement in 
the pariſh where they were born ; but the validity of the mar- 
riage muſt not be diſputed, and the certificate is concluſive 
to ſettle the children as if born in wedlock "» 


So if a man receive a certificate from a pariſh, acknow- 


ledging Mary his wife, and their four children to be legally 
ſettled in their pariſh, and afterwards it appear, that he was 
married to another woman then living, and that the "ſaid" 


Mary was not his lawful wife, {till the pariſh that certifies 
is liable to take care of the two wives and their reſpective 


children o. 


Settlement by Marriage. 


A Woman marrying a man that has a known ſettlement, 
ſhall follow the huſband's ſettlement, even though ſhe 
had never beeg, there p. 


A wife can gain no ſettlement ſeparate and diſtin& from 
her huſband during her coverture; and a woman marrying 


a man that has no known ſettlement, ſhall not loſe her former 
ſettlement which ſhe had before marriage. But where the 


huſband is ſuppoſed to be living, a difficulty has ariſen, whe- 


ther ſhe is entitled to the ſame ſettlement, being under co- 
verture, as if ſhe was a widow,—On this point opinions 
have been different, —It has been held, that the marriage ought 


not and cannot put her in a worſe condition than ſhe was in 
before; and they hold that ſhe continues her ſettlement, 


n Caſe of New Windſor and White Waltham, T. 5 G. I. St. 186. 
6 Caſe of Headcorne and Maidſtone, T. 19 G. II. before lord 
Burrow's Set, Ca, 253. p 1 Sell. Ca, C. 10. 105+ 3 Idem, 112. 
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notwithſtanding her marriage . On the contrary, in the 
caſe of Stretford and Norton. An Engliſhwoman married 
an Iriſhman who had no ſettlement in England ; he ran away, 
two juſtices removed the wife to the place of her ſettlement 
before marriage ; and it was urged, that there could be no 
pretence that this ſeparated her from her huſband ; and if 
ſhe cannot be ſent thither, ſhe can be ſent no where. But, 
by Lee, c. j.—it is now a ſettled point, that by the marriage 
the woman's ſettlement is ſuſpended, whether the huſband 
has or has not a ſettlement ; for otherwiſe the juſtices might 
ſeparate huſband and wife ; and therefore, to make the order 
clear, it ſhould have appeared, that the huſband was dead. 
Hut in the caſe of St. John's, Wapping, and St. Botolph's, 
Biſhopſgate , it was adjudged as follows: Margaret having 
gained a ſettlement in St. Botolph's pariſh, by hiring and 
ſervice, afterwards married Thomas Kinley, an Iriſhman, 
who had no ſettlement in England, About two years ago 
the huſband entered on board a man of war deſtined to the 
Weſt Indies, but Margaret, about two months ago, heard 
he was living, and the queſtion was, whether her ſettlement 
which ſhe had before marriage ceaſed, or wes in fuſpence 
during the coverture, and ſhe ſhould be looked upon as a 
caſual poor, or ſhe ſhould be ſent to the place of her ſettle- 
ment before marriage ? After full conſideration, Rider, c. j. 
delivered the opinion of the court,—(1.) It is certain St. 
Botolph's was once her ſettlement, and that is not diſputed. 
(2.) That ſettlement continues till ſhe gains a new one. 
(3-) She has never yet gained a new one. To the ſecond 
point he ſaid, a ſettlement is a permanent thing, it laſts 
during, life, or till a new one is acquired ; and there is na 
caſe to be found where it has been determined or ceaſed ſooner, 
Neither can any perſon difcharge his own ſettlement ſooner, 


9 Caſes of Seflion, 98. „ H. 12 C. II. 2 Sef. C. 185, * 
H. 28 G. II. Burn's J. Art, Poor (Sett. by Mart.) 


or 
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or by any other means. The queſtion is not, whether ſhe 
gained any new ſettlement by marriage, but whether her old 
ſettlement was diſcontinued by her marriage with a perſon 
who had none? It is abſurd to ſay ſhe ſhall loſe her own, 
without getting another. The objection that the huſband 
and wife would be ſeparated is of no weight here, for they 
are ſeparated already, I muſt own the caſe of Stretford and 
Norton is not to be diſtinguiſhed from the preſent, and is 
againſt our preſent opinion. To be ſure we muſt have 
great regard to former reſolutions in this court ; but we muſt 
judge upon the caſes before us. How the caſe came to be 
determined ſo I do not know, but there are at leaſt four au- 
thorities the other way, (which perhaps might not be cited) 
and we think the reaſon is with the old caſes. The huſband 
may come to her in the one pariſh as well as in the other, 
for he will be a vagrant in both, and liable to be treated as 
ſuch. The wife's ſettlement is only ſuſpended during her 
huſband's continuance with her, and when he leaves her it 
revives, 


A perſon not removable for forty days, generally thereby 
gains a ſettlement, but to this rule there are many excep- 
tions: for a ſervant gains no ſettlement unleſs he ſerve a full 
year; a baſtard gains no ſettlement by continuing forty days 
with his mother for nurture ; and a wife refiding on her huſ- 
band's eſtate, thereby gains no ſettlement in that pariſh. So 
a certificate perſon, or one reſiding upon a purchaſe under 
the value of 3ol. and not actually chargeable, though they 

| are irremovable, yet by ſuch reſidence they acquire no ſet- 
tlement 


7 


If a certificate man's wife have an eſtate deviſed to her for 
life, and ſhe and her huſband enter thereon, and live there 


1 Burn's J. Art. Poor / Sett. by Marr.) 
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more than forty days in continuance, he thereby gains a ſet. 
- tlement notwithſtanding the certificate u. 


Settlement of a Wife. 


No perſon can acquire any ſettlement in any pariſh or 
place by virtue of any purchaſe of any eſtate or intereſt 
in ſuch-pariſh or place, whereof the conſideration for ſuch 
purchaſe doth not amount to the ſum of gol. bena fide paid, 
for any longer or further time, than ſuch perſon ſhall inhabit 
in ſuch eſtate, and ſhall then be liable to be removed to ſuch 
pariſh. or place, where he was laſt legally ſettled, before the 
ſaid purchaſe and inhabitancy therein”. But a cottage and 
ground conveyed by a father to his daughter, and entered 
pon and poſſeſſed by her huſband in her right, gives him a 
5 al ſettlement i in the pariſh where ſuch cottage is ſituated, 
notwirhſtanding this act v. The word purchaſe in the act 
is not to be taken in the largeſt extent of it, but is confined 
to caſes where a pecuniary conſideration is paid, otherwiſe 
no deviſe, or gift, or ſettlement on marriage would gain 2 
ſettlement unleſs there were a pecuniary conſideration paid. 
The intention of the act was to prevent ſettlements by pur- 
chaſe for ſmall money ee x 


A certificate man purchaſing jointly with his wife a houſe 
ang ground for leſs than 3ol. by laying out in repairs and 
pnprovements of whatever kind, ſo much as ſhall cauſe his 
purchaſe to bi taxed after the rate of a tenancy of ol. value, 
and reſiding in the ſame till his death, although his widow 
continue more than forty days in poſſeſſion of ſuch eſtate, 
and afterwards ſells a part of it for upwards of 3ol. reſerving 
part to herſelf, but removes out of the ſame to another houſe 


v Cafe of K. & St. Mary, Berkhampfterd, E. $G. U. Purrow's Set. Ca. 468. 
»9G.1. c. 3. f. 5. w Bur, Set. Ca, 386. * Caſe of Marwood 


& Kentiſhbury, H. 29 G, U. Rider C. J. 


in 
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in the ſame pariſh, ſuch woman gains no ſettlement in the 
pariſh, but ſhall be removed to the pariſh from whence her 
huſband gained his certificate; for the court determined that 
the whole queſtion was whether the woman was a bona fide 
purchaſer of an eſtate of 3ol. value, agreeable to the act, ſhe 
did not come to it by deſcent or executorſhip, but ſhe and 
her huſband were joint purchaſers. They took jointly, and 
by entierty, and not by moieties, Therefore ſhe can only 
ſtand in the ſame ſituation that her huſband did, which is 


that of a purchaſer; and the value according to the act is 


fixed by the purchaſe-money actually paid, and no money 
afterwards laid out can make the prior purchaſe of a greater 
value than it reaily was at the time of making it ; therefore 
the gained no ſettlement by this purchaſe ?, 


Momen may be compelled to go to Service. 


ANY woman of the age of twelve, and under forty, un- 

married, and capable of ſervice, may be compelled to 
go to ſervice, by the year, or by the week or day ; and two 
juſtices, or the mayor, or other head officer of a town corpo- 
rate, are empowered to fix the rate of her wages, and to 
commit her if ſhe refuſe to ſerve *: and if a woman who is 
a ſervant ſhall marry, yet ſhe muſt ſerve out her time, and 
her huſband cannot take her out of her maſter's ſervice “. 
And in ſuch a caſe, and in all caſes generally, if a perſon 
retain a ſervant without expreſſing any time, the law ſhall 
conſtrue it to be for one year. | 


* 


Settlement of Soldier's Wives and Children, 


F any non- commiſhioned officer or ſoldier ſhall have wife, 


child or children, two juſtices may ſummon him where 


he is quartered, to make oath of the place of his laſt legal 


ſettlement; who ſhall obey ſuch ſummons, and make oath 
V Caſe of Dunchurch and South Kilworth, &c, 6 G. III. Burrow's Set, 


Ca. 553. 2 5 Elix. c. 4. f. 24. © Wood, b. 1. c. 6. d Dalt.c. 358. 


2 Inft, 42. 
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accordingly. And the juſtices ſhall give an atteſted copy 
of ſuch affidavit to be delivered to the commanding officer, 
to be produced when required, And being ſummoned 
again, he ſhall not take another oath with regard to his 
ſettlement, but ſhall leave a copy of the former *, 


Women Vagrants. 


| WY OMEN wandering and begging in pariſhes and places 
to which they do not belong, if any ſuch be deli. 
yered of a child or children, and become chargeable, the 
churchwardens or overſcers, may detain ſuch woman in 
their cuſtody, until they can ſafely convey her to a juſtice, 
who ſhall examine her, and commit her to the houſe of 
correction until the next ſeſſion ; who may if they ſee con- 
venient, order her to be publicly whipped, and detained in 
| the houſe of correction for any further time not exceeding 


ſix months *, 
Of Gypfer. 

HESE are a counterfeit kind of rogues, that being 
Engliſh or Welch people, accompanied themſelves to- 
gether, diſguiſed in the habit of Egyptians ; blacking their 
faces and bodies, and framing to themſelves an unknown 
tongue, wander up and down, under pretence of telling for- 
tunes, abuſing the ignorant common people, and ſtealing 
all that they can lay their hands on, Theſe are puniſhable 
as vagabonds and beggars *,—Theſe are a ſtrange kind of 
commonwealth among themſelves, of wandering impoſtors 
and jugglers ; who made their firſt appearance in Germany 
about the beginning of the 16th century, and have ſince 
ſpread themſelves all over Europe and Aſia. They were 
originally called Zinganus by the Turks, from their cap- 
tain Zinganeus, who when ſultan Selim conquered Egypt 
about the year 1517, refuſed to ſubmit to the Turkiſh yoke, 


8 6 th Art, of War. q 17 Geo. II. C. 5. ſ. 25. 8 1 P. & M. c. 4+ 
$ Eliz. c. 30. 39.—L. 4. . 2. 17 Ges. II. c. 5. ſ. 4. 
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and retired into the deſarts, where they lived by rapine and 
plunder, and frequently came down into the plains of Egypt, 
committing great outrages in the towns upon the Nile, 
under the dominion of the Turks. But being at length ſub- 
dued and baniſhed from Egypt, they diſperſed themſelves in 
ſmall parties, into every country in the known world ; and 
as they were natives of Egypt, a country where the occult 
ſciences, or black art, as it was called, was ſuppoſed to 
have arrived to great perfection, and which in that credulous 
age was in great vogue with perions of all religions and 
perſuaſions ; they found the people, wherever they came, 
very eaſily impoſed upon . In the compaſs of a very few 
years, they gained ſuch a number of idle proſelytes, who 
imitated their language and complexion, and betook them- 
ſelves to the ſame arts of chiromancy, begging and pilfer- 
ing, that they became troubleſome and even formidable to 
moſt of the ſtates of Europe. On which account they we 

expelled from France in the year 1560, and from Spain in 
1591; and the government in England took the alarm much 
earlier; for in 1530, they are deſcribed by the ſtatute 
22 Hen, VIII. c. 10. as “ Outlandiſh people calling them- 
“ ſelves Egyptians ; uſing no craft or feat of merchandize, 
„ who have come into this realm, and gone from ſhire to 
© ſhire, and place to place, in great company, and uſed 
« great, ſubtle, and crafty means to deceive the people, 
bearing them in hand, that they by palmeſtry could tell 
mens and womens fortunes; and ſo many times by craft 
“and ſubtilty have deceived the people of their money, and 
* alſo have committed many heinous felonies and robberies.” 
Wherefore they are directed to avoid the realm, and not to 
return, under pain of impriſonment, and forfeiture of their 
goods and chattels ; and upon their trials for any felony 
which they may bave committed, they ſhall not be entitled 
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to a jury de medietate linguæ. And afterwards it is enaQed, 
1&%2P.&M.c.4& 5 Eliz. c. 20. that if any fack par. 
fons ſhall be imported into this kingdom, the importer ſhall 
forfeit 40l. and if the Egyptians themſelves remain one month 
in this kingdom, or if any perſon being fourteen years old, 
whether natural born ſubjects or a ſtranger, which hath been 
ſeen or found in the fellowſhip of ſuch Egyptians, or which 
hath diſguiſed him or herſelf like them, ſhall remain in the 
fame one month, at one or ſeveral times, it is felony with- 
out benefit of clergy. And Sir Matthew Hale informs us?, 
that at one Suffolk aſſizes, no leſs than thirteen gypſies were 
executed upon theſe ſtatutes, a few years before the reſtora- 
tion. But to the honour of our national humanity, there 
are no inſtances more modern than this of carrying theſe 
Jaws into execution. Scotland alone ſeems to have afforded 
a friendly aſſylum for theſe emigrants, for in the year 1594, 
a letter patent by king James VI. of Scotland, afterwards 
king James I. of England, was granted to the leader and 
head of theſe people, wherein he is ſtyled our, beloved John 
Faw, lord and earl of Little Egypt, which is now extant 
among the writs of privy feal, And the ſame Faw appears 
to have been honoured long before that time, by the coun- 
tenance and protection of Mary Queen of Scots, as the ſame 
tecord contains a writ of a ſimilar tenor, dated 25 April, 
1553; and 8 April, 1554, he obtained a pardon for the 
murder of Ninian Small. So that it appears, that he had 
continued long in Scotland, (or perhaps ſome part of the 
time in England) and it is poſſible, that from him this kind 
of ſtrolling people might receive the denomination which 
they ftill retain of Faw-GanG i, The act 17 Geo. II. c. 5. 
commonly known by the title of the Vagrant Act, regards 
gypſies only under the general denomination of rogues and 
vagabonds. 


51 P. C. 671, k 4 Blackſt. c. 13. | Bugs Juſt, tit, Vagrante. 
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Of the Laws reſpedting the Property of Women. 


C H A . A 
Ancient Laws of Deſcent affecting the Intereſts of Wamen. 


males and females, as to their right of inheriting from 

1 their anceſtor: but the more general rule, which 
prevailed among the Greeks and Romans, was for ſons to 
joherit in preference to daughters. Indeed by the Salic law, 
and others, where feuds were ſtrictly maintained, females 
were totally excluded, becauſe they were incapable of per- 
forming thoſe military ſervices to the prince, for the ren- 
3 dering 


Q = ancient ſtates made no diſtinction between 
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dering of which ſuch feuds were granted . According to 
the feudal ſyſtem as it was introduced into England by Wil. 
liam the Conqueror, lands were always granted by the 
prince to his followers in arms; and the terms on which 
lands were held in thoſe times were, that the poſſeſſor ſhould 
accompany his prince when called upon ; himſelf com. 
pleatly armed, and bringing with him a number of atten. 
dants or vaſſals, according to his rank, and the quantity of 
land he was inveſted with, Conſequently women not being 
capable of bearing arms, were incapacitated from holding 
lands, and could not ſucceed to a genuine feud, When in 
proceſs of time theſe feuds became hereditary, women were 
acknowledged heirs on failure of heirs male, But origi- 
nally, in the early times of the Gauls, from whence ſuch 
tenures ſprang, they were held at the mere pleaſure of the 
prince ; afterwards they were continued from year to year: 
but as the condxion of theſe migrating people grew to be 
more ſettled, feuds acquired a longer perpetuity, Accord- 
ing to the ſtrict feudal eſtabliſhment, every vaſſal who held 
Jands under a Jord, was obliged to portion off the eldeſt 
daughter of that lord: but in thoſe days ſuch dowers were 
extremely ſlender, Indeed this obligation was univerſal 
upon all ſuch as held feudatory lands; and monaſtries were 
ſubject to this demand until their diſſolution in the reign of 
Henry VIII.“ The fame cuſtom alſo prevailed in the 
Roman republic, for the client was bound to portion off his 
patron's daughter . Nor was the preciſe fum to be given 
on this occaſion ſettled till the reign of Edw. I. when it was 
fixed to be what was the ſuppoſed twentieth part of every 
knight's fee, or 20s.“ And tenants in ſoccage, by the 
ſame ftatute, were ſubje to pay 20s. for every 20]. per 


® 2 Feud. 55. Blackſt, b. 11, c. 14. b Philips's Life of Pole, I. 223. 
< P. Manutius de Senat. Rom. C. 1. d Weſt. L 3 Ed. I, C. 36. 
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annum, ſo held. Feuds deſcendable to females were ſtyled 
improper or derivative feuds, which were held upon a rent 
in lieu of military ſervice, In the early periods of our 
hiſtory, the inferior commonalty appear in many inſtances 
to have been little better than ſlaves, dependant on the will 
of their lord, Every lord of a manor allotted to his inferior 
tenants, who were ſtyled villeins, (either from the word 
villis, or elſe, according to Sir Edw. Coke, 1 Inft. 116 
a villa, becauſe they lived chiefly in villages, and were 
employed in ruſtic works of the moſt ſordid kinds) ſome 
diſtricts of land, by the cultivation of which themſelves and 
families were to be ſupported. They were debarred the 
privilege of leaving their lord, in caſe his ſervice was irk- 
ſome to them; and if they ran away, he might claim and 
recover them in the ſame manner as any of his cattle*. 
A villein could acquire no property either in lands or goods ; 
but if he purchaſed either, the lord might enter upon them, 
ouſt the villein, and ſeize them to his own uſe ; unleſs he 
contrived to diſpoſe of them again before the lord had ſeized 
them, for the lord had then loſt his opportunity . In many 
places alſo a fine was payable to the lord if the villein pre- 
ſumed to marry his daughter to any one, without leave from 
the lord ; and by the common law, the lord might alſo bring 
an action againſt the huſband for damages, in thus purloining 
his property. For the children of villeins were alſo in the 
ſame ſtate of bondage with their parents; whence they 
were called in Latin nativi, which gave riſe to the. female 
appellation of a villein, who was called a neife. In caſe of 
marriage between a freeman and a neife ; or a villein and a 
freewoman, the iſſue followed the condition of the father ; 
being free if he was free, and villein if he was villein, But 


e Litt. Sect. 123. f Lit, Sect. 177. 
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no baſtard could be born a villein, becauſe the law conf. 
dering him as the ſon of no one, and therefore incapable of 
gaining any inheritance, it did not ſuffer him to loſe his 
natural freedom, on account of his birth. The perſon of 
villeins were protected by the law, againſt atrocious inju- 
ries committed by the lord: for he might not kill or maim 
his villein, but he might beat him with impunity : for the 
villein had not action or remedy at law againſt his lord, ex- 
cept for the murder of his anceſtor, or the maim of his own 
perſon, Neifes indeed had alſo an appeal of rape, in caſe 
the lord violated them by force ?. It is a matter of doubt, 
whether the feodal ſyſtem which prevailed after the Norman 
invaſion ; or the Daniſh and Saxon laws, rendered the con- 
ditions of villeins moſt laviſh, And it is generally believed 
that anciently the lord of a fee claimed a right of enjoying 
his tenants wife on the nuptial night, and though ſuch li- 
centious abuſe of power and authority is not expreſly au- 
thenticated by any writer of undoubted credit, yet the grols 
treatment which the inferior order of people received from 
thoſe of high rank, may ſerve to corroborate the fact as it is 
now ſupported, eſpecially as it cannot be doubted to have 
prevailed in Scotland, where it was ſtyled mercheta, or 
marcheta, and was there aboliſhed about the year 1060 *; 
and it has been conjectured that the peculiar nature of 
burgage tenure, which is alſo ſtyled borough Engliſh, and 
gives the inheritance in ſucceſſion to the youngeſt ſon in- 
ſtead of the eldeſt, was founded on the eſtabliſhed right thus 
claimed by the lord, the legitimacy of the younger children 
being on that account leſs liable to impeachment. 


8 Co. Litt, 160. Litt. Sect. 202, 290. Blackſt. b. II. c. 6, b el 
tit. of Hon. 2. 1. 47. Reg. Mag. I. 4. c. 31. 
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C H A P. UB. 


The preſent Doctrine of Deſcent reſpecting Women. 


* inherit a real eſtate in preference to daughters; but 
in the diviſion of perſonal eſtates, the females of equal 
degree are admitted together with the males, and no right 
of primogeniture is allowed. When an eſtate deſcends to 
daughters, in default of a male heir, ſuch females inherit in 
coparcenary, The true reaſon for preferring the males 
muſt be deduced from feodal principles which have been 
before touched upon. If a man has two daughters, one 
of whom dies leaving fix daughters, after which the father 
dies leaving no other children ; the fix daughters ſhall take 
among them exactly the ſame that their mother would have 
done had ſhe been living; that is, a moiety of the lands of 
their grandfather, in coparcenary ; or one twelfth part of 
the whole to each one of them; or if a man die having for 
his next of kin fix nieces by three ſiſters; three by one 
liter, two by another; and one by a third; his inheritance 
muſt be divided into three parts, and one-third diſtributed to 
the three nieces the repreſentatives of one ſiſter ; another 
third to the repreſentatives of the other ; and a third to 
that child who is the ſole repreſentative of her mother, If 
upon failure of lineal heirs, an inheritor is ſaught from a 
collateral line, and it is uncertain whether the eſtate de- 
ſcended by the male or female branch, then the male line 
ſhall be traced ad infinitum for an heir before the female line 
is reſorted to at all, But when the deſcent is well known 
to have been by the mother, her relations are in like manner 
faught, and the father's relations can by no means inherit 


at all, 
Eftates 
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Effates Tail, 


STATES tail may be either general ;—or general to 


male, or to female ;—or ſpecial ;—or ſpecial to male, 


or to female ;—or, in libero maritagio, or frankmagriage, 
The latter of which is now grown out of uſe ; notwith- 
ſtanding it is ſtill capable of ſubſiſting in law. Tail general 
is, where lands and tenements are given to one, and the heirs 
of his body begotten, By which manner of bequeathing, 
how often ſoever the donee in tail marries, his iſſue by every 
ſuch marriage is in ſucceſſive order capable of inheriting the 
eſtate tail per formam doni. If lands are given to a man, 
and the heirs male of his body begotten, it creates an eſtate 
in tail male general: and vice verſa, an eſtate tail female 
general, Tenant in tail ſpecial is, where the gift is re- 
ſtrained to certain heirs of the donee's body, and does not 
goto all of them in general, As, where lands and tene- 
ments are given to a man, and the heirs of his body, on 
Mary his wife to be begotten ; hereby no iſſue can inherit, 
but ſuch ſpecial iſſue as is engendered between them two; 
not ſuch as the huſband may have by another wife : and 
therefore it is called ſpecial tail. And here we may obſerve, 
that the words of inheritance (to him and his heirs) give 
him an eſtate in fee; but they being heirs to be by him be- 
gotten, this makes it a fee tail ; and the perſon being alſo 
limited, on whom ſuch heirs ſhall be begotten, (viz. Mary 
his preſent wife) this makes it a fee tail ſpecial, If an eſtate 
be given to a man and the heirs female of his body on his 
preſent wife to be begotten, this is an eſtate in tail, female 
ſpecial. In caſe of an entail male, whether general or ſpe- 
cial, the heirs female can never poſſibly inherit; neither 


any derived from them; nor the heirs male in caſe of an 
eſtate 
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eftate given in tail female, whether general or ſpecial i, Ay 
the word heirs is neceſſary to create a fee, ſo, in further imi- 
tation of the ſtrictneſs of feodal donations, the word body, 
or ſome other words of procreation, are neceſſary to make 
it a fee tail; by aſcertaining to what heirs in particular 
the fee is limited. If therefore either the words of inhe- 
ritance, or words of procreation be omitted, notwithſtand- 
ing the others are inſerted in the grant, this will not make an 
eftate=tail, As if the grant be to a man and the iſſue of his body, 
to a man, and his ſced, to a man and his children, or offspring - 
all theſe are only eſtates for life there wanting the words of 
inheritance, his heirs, So on the other hand, a gift to a 
man, and his heirs male, or female, is an eſtate in fee ſimple, 
and not in fee tail ; for there are no words to aſcertain the 
body out of which they ſhall iſſue. Indeed, in laſt wills and 
teſtaments, wherein greater indulgence is allowed, an eſtate- 
tail may be ereated by a deviſe to a man and his ſeed ; or to 
a man and his heirs male; or by other irregular modes of 
expreſſion *, Frank marriage is defined by Littleton to be 
where tenements are given by one man to another, together 
with a wife who is the daughter or couſin of the donor, to 
hold in frankmarriage. Now, by ſuch gift, though no- 
thing but the word frantmarriage is expreſſed, the donees 
ſhall have the tenements to them, and the heirs of their two 
bodies begotten ; that is, they are tenants in ſpecial tail. 
For this one word frantmarriage, does, ex vi termini, not only 
create an inheritance, like the word frankalmoign, but like- 
wiſe limits that inheritance ; ſupplying not only words of 
deſcent, but of procreation alſo. Such donees in frank- 
marriage are liable to no ſervice but fealty ; for a rent re- 
ſerved thereon is void, until the fourth degree of conſangui- 


nity is paſt between the iſſues of the donor and donee!, A 


i Litt. ſe, 16, 21, 22, 26, 27, 23, 29; Black; b. II. c. 9, K Co. 
Litt* ſect. 20. 25. Litt. ſect. 31. Blackſt. b. II. e. 7, I Litt, ſect. 17. 19. 20s 
Mackſt. U. 8. | 
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. tenant in tail may commit waſte on the eſtate tail; by 
felling timber, pulling down houſes, or the like, without 
impeachment of waſte, —The wife of a tenant in tail ſhall 
have her dower, or thirds of the eſtate tail.— The huſband 
of a female tenant in tail, may be tenant by the courteſy of 
the eſtate tail. An eſtate tail may be barred or deſtroyed by 
a fine; by a common recovery; or by lineal warranty de. 
ſcending with aſſets to the heir v. 


Beſides the natural death of a perſon, there is likewiſe a 
civil death; where the man, though living, is adjudged to 
be dead in law. As, where he enters into religion; or is 
attainted of high treaſon. If any perſon for whoſe life an 
eſtate has been granted, remains beyond ſea, or is otherwiſe 
abſent ſeven years ; and no proof had of his being living; 
ſuch perſon ſhall be accounted naturally dead, Though if 
the party be after proved living, at the time of eviction of 
any perſon, then the tenant may. re-enter, and recover the 
profits. And perſons in reverſion or remainder after the 
death of another, upon affidavit that they have cauſe to be- 
lieve ſuch other to be dead, may move the lord chancellor to 
order the perſon to be produced ; and if he be not produced, 
he ſhall be taken as dead, and thoſe claiming may enter *, 


A man ſeiſed of lands in right of his wife; if the wife is 
attainted of felony, the lord ſhall enter and ouſt the huſ- 
band ; he gains nothing but a bare reception of profits till 
' iſſue had; after iſſue he has eſtate for life o. 


Huſband and wife tenants in ſpecial tail ; the huſband is 
attained of treaſon and executed, leaving iſſue; the wife 
dies, the lands ſhall eſcheat, becauſe the iſſue in tail ought 


| m Weſt. 2 Ce. Litt. 224+ n 19 Car. II. C. 6. 9 Caſe of Par- 
fons & Perns, M. 22 Car, II. Mod. 91. pl. 59. 
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to make his conveyance by father and mother; and from the 
father he could not by reaſon of the attainder ,, A, ſeiſed 
in fee of lands, died without iſſue, brother or ſiſter ; but left 
two couſins his heirs at law, one of whom was his own mo- 
ther, The maſter of the rolls held, that this mother might 
inherit immediately as heir, in capacity, or relation of couſin, 
And he further obſerved, that the other couſin being but 
half an heir, could not take the whole, nor could any thing 
go to the lord by eſcheat ; for as long as there is any heir he 
cannot take, ſo that though the other couſin could take but 

- a moiety, yet her being a moiety of an heir, would prevent 
the lord's title by eſcheat, and that though this was a very 
uncommon caſe, he took it to be a clear one 4, 


It hath been thought as there can be no moieties between 
huſband and wife, of an eſtate given to them during their 
marriage; that if the huſband be attainted and executed, 
the wife ſhall by her petition regain all ſuch lands, conveyed 
jointly to her and her huſband *, 


Natural affection is a good conſideration in a deed ; and 
if one without expreſſing any conſideration covenants to 
ſtand ſeiſed to the uſe of his wife, child, or brother ; here, 
the naming them to be of kin implies the conſideration of 
natural affection whereupon ſuch uſe will ariſe*, If lands 
are given to a man and woman unmarried ; - and the heirs of 
their bodies; this is a tail ſpecial ; becauſe of the poſſibility 
that they may marry; and then the deſcendants of that 
marriage can only inherit. So if the gift be made to a man 
that hath a wife, and to a woman that hath a huſband, and 
the heirs of their bodies; this is a tail-ſpecial preſently in 
them; from the poſſibility that they may marry, and the 


PE. 16 Els. Dyer 332. #4 Caſe of Eaftwood & Vinke, 2 P. W. 613, 
Co, Litt. 187. 5 Carth. 138. 
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deſcendants of ſuch marriage may inherit according to the 
limitation of the gift. But if land be given to two men 
and their wives, and the heirs of their bodies begotten, they 
have a joint eſtate for life ; and ſeveral inheritances, but no 
Joint eſtate in tail, becauſe though the huſband of one, and 
the wife of the other, may die, and the ſurvivors may marry, 
yet the gift being made to them all, and the heirs of their 
bodies, it is impoſſible that there ſhould be one heir or de. 
ſcendant of all their bodies; and therefore it can be no joint 
eſtate-tail in them all; but they all four take jointly for 
life ; arid each huſband and his wife have a ſeveral inheri- 
tance in amoiety”, If lands be given to two men, and the 
heirs of their bodies begotten, they have but a joint eſtate 
for life, and ſeveral inheritances; for though the gift is 
limited to the deſcendants of their bodies, they cannot haye 
a Joint eſtate-tail *. 


So if lands are given to one man and two women, and the 
heirs of their bodies begotten ; they have a joint eſtate for 
life, and ſeveral inheritances ; becauſe there can be no one 
iſſue of both the women's bodies; and if the man ſhould 
marry one of them, yet it is not limited in the donation 
which of them ſhould firſt take, in caſe of ſuch inter- 
marriage 


If lands are given to a man and his wife, and the heirs 
male of the body of the huſband begotten, this is an eſtate- 
tail in the huſband, and but an eſtate for life in the wife. 
8o if the limitation is to the heirs male of the wife by the 
huſband; it is an eſtate for life in the huſband, and an eſtate 
in tail to the wife. For to whichſoever's body the word 
heirs inclines by the limitation, it creates a deſcendible eſtate 


v Co. Litt. 256. Bro, Eſt. 22. 7 Plows. 35. Lit. ſect. 285. 
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ja ſuch perſon : but if it be not more particularly limited to 
the body of one than the other, but inclines to each alike, 
then it creates a deſcendible eſtate in both of them. If 
lands be given to a man, and the heirs male of his body ; 
remainder to him, and the heirs female of his body, and he. 
hath iſſue a ſon, who hath iſſue a daughter, who hath iſſue 
a ſon, ſuch daughter's ſon can inherit neither of theſe gifts, 
becauſe whoever claims as heir to ſuch a gift, muſt convey 


his deſcent wholly through males; from which the ſon 


cannot do in ſuch caſe, becauſe he muſt neceſſarily ſhow 
himſelf a deſcendant of the daughter, before he can make 
himſelf heir to the firſt ſon: nor can he inherit the tail fe- 
male, becauſe that limitation being to that particular ſort of 
heir, no male, though the immediate deſcendant of a fe- 
male, can inherit, becauſe he is another fort of heir than is 
deſcribed in the donation ?, 


= 3 I 


Property of fingle Women, or Spinſters. 


any perſon take by force, or otherwiſe, any woman ſole, 
having any ſubſtance of lands, tenements, or moveable 
goods, and enforce her before ſhe be ſat at liberty to bind 
herſelf to him by ſtatute or obligation, ſuch bond ſhall be 
void . An unmarried woman, whether ſpinſter or widow, 
is ſtyled in the language of the law, a feme ſale. If land of 
inheritance deſcends to two or more perſons from the an- 
ceſtor, it is ſtyled, an eſtate held in coparcenary : which 
may either ariſe at common law, or from particular cuſtom 


Co. Litt. 356, * 31 H. VI. c. 9. 
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ſuch as gavelkind, of which ſee the fourth book, If x 
- perſon ſeiſed in fee ſimple or in fee tail dies, and his next 
heirs are two or more females ; his daughters, ſiſters, aunts, 
couſins, or their repreſentatives ; in ſuch caſe they ſhall all 
inherit, and theſe co-heirs are then called coparceners, which 
is abbreviated to parceners, All ſuch parceners, whether by 
common law or particular cuſtom, make but one heir, and 
have but one eſtate among them!. The properties of par- 
ceners are in ſome reſpeCts like joint-tenants, they having 
the ſame unities of intereſt, title, and poſſeſſion, They 
may ſue and be ſued jointly for matters relating to their own 
land: and the entry of one of them ſhall in ſome caſes 
enure as the entry of them all. They cannot have an action 
of treſpaſs againſt each other : but herein they differ from 
Joint-tenants, that they are alſo excluded from maintaining 
an action of waſte ; for coparceners could at all times put a 
ſtop to any waſte by a writ of partition; but till the ſtatute 
of Henry the Eighth, joint-tenants had no ſuch power, 
Parceners alſo differ materially from joint-tenants, in the 
following particulars, —They always claim by deſcent ; 
whereas joint-tenants always claim by purchaſe, Therefore 
if two ſiſters purchaſe lands, to hold to them and their heirs, 
they are not parceners but joint-tenants, And hence it 
likewiſe follows, that no lands can be held in coparcenary but 
eſtates of inheritance, which are of a deſcendible nature; 
whereas not only eſtates in fee and in tail, but for life or 
years, may be held in joint- tenaney.— There is beſides no 
unity of time neceſſary to an eſtate in coparcenary ; for if 2 
man hath two daughters to whom his eſtate deſcends in co- 
parcenary, and one dies before the other, or when both are 
dead, their two heirs are ſtill parceners ; the eſtates veſting in 
each of them at different times, though it be the ſame quan- 
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tity of intereſt, and held by the ſame title —Again, par- 
ceners, though they have an unity, have not an entirety of 
intereſt, They are properly entitled each to the whole of a 
diſtinct moiety, and of courſe there is no jus accreſcendi, or 
ſurvivorſhip between them: for each part deſcends ſeverally 
to their reſpective heirs, though the unity of poſſeſſion con- 
tinues. And as long as the lands continue in a courſe of 
deſcent, and united in poſſeſſion, ſo long are the tenants 
thereof, whether male or female, called parceners. But if 


the poſſeſſion be once ſevered by partition, they are no 


longer parceners, but tenants in ſeveralty; and if one par- 
cener alienes her ſhare, though no partition be made, then 


are the lands no longer held in coparcenary, but in common d. 


Richard Gilbert, and Frances Sophia Gilbert, brother 
and ſiſter, were ſeiſed as joint-tenants in fee of a houſe, &c. 
in Wellcloſe Square. Richard Gilbert, on the 20th of 
January 1754, made his will, duly executed, and thereby 
deviſed in theſe words: Imprimis, I give and bequeath all 
my part, right, title and intereſt, which I have in an eſtate 
jointly with my ſiſter Frances Sophia Gilbert, ſituated, &c,/ 
to my beloved wife Jane Gilbert.“ By indentures of leaſe 
and releaſe, dated the gth October in the ſame year, they 
made partition ; and the meſſuages in queſtion were con- 
veyed to. Richard Gilbert in fee. Richard died in 1757 
without iſſue, leaving his ſiſter, who as heir at law, claimed 
the premiſes : the wife claimed under the will, Mr. Aſhurſt 
for the plaintiff argued, that a joint-tenant cannot deviſe, 


though a coparcener may; for the right of ſurvivorſhip 


takes place of a joint-tenant's deviſe: which is ſettled, 
eſtabliſhed law. And the deed of partition made ſubſequent 
to the time of making the deviſe, cannot effectuate and 
make good a prior deviſe, which was a bad one when made : 
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for upon the ſtatutes of wills, a will muſt be good at the 
time when it is made, it cannot be made good by any ſub. 
ſequent event, There ought therefore to have been a re- 
publication; for at the time of making this will the joint- 
tenant had not the eſtate in the mode that was neceſlary to 
qualify him to deviſe it, Joint-tenancy is a perſonal diſ- 
qualification to deyiſe land; as infancy, inſanity, or cover. 
ture are, And it is tacitly excluded by the ſtatute, by not 
being therein expreſſed as coparcenary, and tenancy in 
common are. Mr, Hervey for the defendant, the wife, 
argued ; that when a deviſe depends upon the quality of 
the eſtate, it then turns upon the time of the will operating, 
not on the time of making the will. And he ſaid, the caſe 
of lapſed deviſes, where a deviſee in fee dies in the life of the 
deviſor, tends to prove this point: but a much ſtronger in- 
Nance is the caſe of a man's deviſing to his own wife, which 
can only be ſupported upon this ground, namely, conſidering 
the eſtate as it ſtood at the time of the will operating. So 
if a deviſe be to the heir of A, and A dies in the life-time of 
the teſtator, A's heir ſhall take. The preſent caſe turns 
upon the quality of the eſtate, and therefore the deviſe is 
good without republication, or any other act done, as the 
teſtator was ſole ſeized at the time of the operation of the 
will. Indeed where it depends on the perſonal ability er 
diſability of the teſtator, ſome other act muſt be done after 
the diſability is removed, But where it depends on the 
quality of the eſtate, the eſtate is diſencumbered by the re- 
moving of the diſabling circumſtance : and it is enough if it 
is clear of any incumbrance at the time when the will ope- 
rates, Here the deviſor was in to the ſame uſes after the 
partition as he was before ; his intention remained the ſame 
as it was before ; and the eſtabliſhing the deviſe would not 
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Caſh with any rule of law, Lord Mansfield, and the court, 
were clearly and unanimouſly of opinion, that a will made 
by a joint-tenant during the continuance of the joint- 


tenantcy, is not a good will even as to his ſhare of the eſtate, 


under the ſtatute of wills, notwithſtanding a ſubſequent 
ſeverance of the joint-tenantcy by a partition made after the 
time of making the will, and before the teſtator's death, 
unleſs there be a republication of it after the partition. And 
they obſerved, that the deviſor expreſsly deſcribes this bequeſt 
2s a right which he had in the eſtate jointly with his 
ſiſter ©, : | 


It muſt however be obſerved, that an eſtate given to a 
daughter in frankmarriage barrs her inheriting from the ſame 
anceſtor from whom ſhe received the former eſtate, an equal 
ſhare of the inheritance in coparcenary, unleſs the lands fo 
given in frankmarriage are equally divided with the reſt of 
the lands. The language of the law on ſuch occaſions is 
bringing the lands into hotchpot ; which word, ſays Littleton, 
ſignifies in Engliſh, a pudding; “for in a pudding is not 
commonly put one thing alone, but one thing with other 
things together ©,” This homely phraſe, however, 
meant to ſignify, that the lands, both thoſe in frankmarriage, 
ang thoſe deſcending in fee ſimple, ſhould be mixed and 
blended together, and then divided in equal portions among 
all the daughters. But if the daughter inheriting in frank- 
marriage did not chooſe to put her lands in hotchpot, ſhe 
was preſumed to be ſufficiently provided for, and the reſt of 
the inheritance was divided among her other ſiſters . The 
law of hotchpot took place then only, when the other lands 
deſcending from the anceſtor were fee ſimple ; for if they 


4 Swift ex demi, Neale et Ux. againſt Roberts, 3 Bur. Manſ. 1488 
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deſcended in tail, the donee in frankmarriage was entitled tg 
her ſhare, without bringing her lands ſo given into hotchpot. 
And the reaſon is, becauſe lands deſcending in fee ſimple are 
diſtributed by the policy of laws for the maintenance of all 
the daughters; and if one has a ſufficient proviſion out of 
the ſame inheritance equal to the reſt, it is not reaſonable 
that ſhe ſhould have more : but lands deſcending in tail, are 
not diſtributed by the operation of law, ſo properly as per 
 formam dont ; it matters not therefore how unequal this diſtri. 
bution may be. Alſo no lands, but ſuch as are given in 
frankmarriage, ſhall be brought into hotchpot ;. for no others 
are looked upon in law for the advancement of the woman, 
or by way of marriage portion ®, But as gifts in frank- 
marriage are now. out of uſe, the law of hotchpot of courſe 
has ceaſed with them ; but the ſtatute for the diſtribution of 
perſonal eſtates revived this mode of diviſion, An eftate 
held in coparcenary may be diſſolved by partition ; alienation 
of one parcener ; or by the whole veſting in one ſingle per- 
fon. There are ſeveral methods, according to Littleton b, 
of making partition of an eſtate ſo held. The parceners 
may agree to divide the lands into equal parts in ſeveralty, 
and that each ſhall have ſuch a determinate part, —Or they 
may nominate ſome friend to make partition for them; in 
which caſe the ſiſters in parcenary ſhall chooſe their reſpective 
parts according to ſeniority of age ; or otherwiſe as ſhall be 
agreed, But this privilege of ſeniority is then perſonal ; 
for if the eldeſt ſiſter is dead, her iſſue ſhall not chooſe firſt, 
but the next ſiſter. But if an advowſon deſcend in copar- 
cenary, and the ſiſters cannot agree in the preſentation, the 
eldeſt and her iſſue, nay her huſband, or her afligns, ſhall 
preſent alone before the younger i. And the reaſon given is 


6 Litt. Sect. 274. Blackft, b. II. c. 13. > Se. 243, 264. 
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that the former privilege, of priority in choice upon a divi- 
ſion, ariſes from an act of her own, the agreement to make 
partition, and therefore is merely perſonal ; the latter of 
preſenting to the living, ariſes from the act of the law, and is 
annexed not only to her perſon, but to her eſtate alſo.— 
Another method of partition is, where the eldeſt divides z 
in which caſe ſhe ſhall chooſe laſt, according to the rule of 
law, cujus git deviſio, alterius eft electio.—Or the ſiſters 


may agree to caſt lots for their ſhares, and take according as 


ſhall be thereby awarded,—But if the parceners are not 
agreed to make a diviſion, ſuch one or more of them as are 
deſirous of a partition may ſue out a writ of partition againſt 
the others ; whereupon the ſheriff ſhall go to the lands, and 
make partition thereof by the verdict of a jury there impa- 
nelled ; and ſhall aſſign to each of the parceners her part in 
ſeveralty. And the ſtatute law hath now ſupplied the defi- 
ciencies of the common law proceſs in ſuch caſes &; by eſta- 
bliſhing an eaſier method of carrying on the proceedings on 
awrit of partition, Some things there are, in their very 
nature impartable, Such are the manſion-houſe ; common 
of eſtovers; common of piſcary uncertain, or any other 
common without ſtint, Theſe the eldeſt ſiſter may make 
her election of if ſhe pleaſes, upon rendering to the others a 
reaſonable ſatisfaction in other parts of the inheritance ; or if 
that cannot be, then they ſhall have the profits of the 
things by turns, in the ſame manner as they take an ad- 
vowſon l. 


The right in an advowſon, if ſevered from a manor, be- 
comes in groſs ; which may return to the manor on certain 
contingencies, Thus if the manor be allotted to one co- 
parcener, and the advowſon on that manor to another; and 
the parcener who had the adyowſon dies without iſſue, it be- 
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comes appendant again. In like manner, if the demeſney 
are allotted to one parcener, and the ſervice to the other; if 
the parcener of the demeſnes dies without iſſue, and the 
manor defcend to her who had the ſervice, the advowſon 
becomes appendant as it was before. And where any two 
coparceners of a manor to which an advowſon is appendant, 
make partition of the manor without taking notice of the 
advowſon, at every other turn it is ſtil] appendant ; but other. 
wiſe if any particular exception to an advowſon is made; it 
being then in groſs ®, Advowſons in groſs cannot deſcend 
from the brother to the ſiſter of the entire blood, but the 
fame ſhall deſcend to the brother of the half blood, unleſs 
the firſt had preſented to it in his life-time ; and then it ſhall 
deſcend to the ſiſter ; ſhe being the next heir of the entice 
blood . Where there are diverſe patrons, and they vary in 
their preſentation, if they are joint-tenants, or tenants in 
common of the patronage, the ordinary is not bound to admit 
any of their clerks ; and if the ſix months paſs, then he may 
preſent by the lapfe : but he may not preſent within the fix 
months, for if he do, they may agree, and bring a guare 
impedit againſt him, and remove his clerk, and ſo the ordi- 
- nary ſhall be a diſturber ®. But by the common law, if 
a patron has the patronage by deſcent, as coparceners, then 
is the ordinary bound to admit the clerk of the eldeſt ſiſter, 
for the eldeſt ſhall have the preference in the law if ſhe will; 
and then at the next avoidance, the next ſiſter ſhall preſent; 
and ſo by turns one ſiſter after another, till all the ſiſters, or 
their heirs, have preſented ; and then the eldeſt ſiſter, or 
her heirs, ſhall begin again; and this is called a preſenting 
by turns, and is the conſtant method obſerved between co- 
parcenors in an advowſon, excepting they agree to preſent 
together, or in ſome other manner, and if they do ſo, the 
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t muſt ſtand. But if after the death of the com- 
mon anceſtor, the church voided, and the eldeſt ſiſter pre- 
ſented together with another of the ſiſters, and the other 
ſiſters every one in their own names or together; in that 
caſe the ordinary is not bound to receive any of their clerks, 
but may ſuffer the church to lapſe; for he ſnall not be bound 
to receive the clerk of the eldeſt ſiſter, but where ſhe pre- 
ſented in her own name ſingly . But where the right of 
preſentation is in joint-tenants, or tenants in common, and 
there hath been no compoſition in writing to preſent by turns, 
they muſt of neceſſity join in the preſentation ; for if they 
preſent ſingly the biſhop may refuſe the clerk *, This pri- 
vilege of the elder ſiſter to preſent firſt in turn goes to her 
aſſignee.— An eſtate deſcended to two daughters as parce- 
ners; the church became vacant twice in their time, and 
both joined in preſentation : the elder ſiſter married; ſet- 
tled her own eſtate, and died, The other married before it 
became again vacant, and made a fettlement of her part. 
A vacancy happening, the huſband of the elder claimed a 
right to preſent as tenant by the courteſy to her eſtate, and 
actually did preſent. The biſhop objected to his clerk, be- 
cauſe the younger ſiſter and her huſband claiming an equal. 
right to preſentation as tenants in common, did not join; 
ſo that there being a litigation, he was willing to admit the 
perſon appearing to have right in a court of law. By Mr. 
baron Clarke, in the abſence of the maſter of the rolls: L 
have always thought that the many alternate preſentations 
in this kingdom, muſt have ariſen from an eſtate deſcending 
in parcenery, where advowſons are upon them. It is the 
only eſtate that I know of, which in courſe, and by opera- 
tion of law only, falls on ſeveral perſons making but one 
heir, without the intervention of conveyances by will or 


Þ 11ſt, 186, 243. 2. 364. q 1 Inſt, 186. Gibſ. 79. 


otherwiſe 


126 True LAWS RESPECTING 


otherwiſe of the owner of the eſtate; which makes it, il. 
though in ſome inſtances partaking of a tenancy in common, 
different from that and from a joint tenancy, which are 
made by conveyance, and deſcendible in a different manner, 
An advowſon is a particular ſort of eſtate ſo deſcending, 
And as it is impoſſible to be divided into parts, ſo as to be 
enjoyed ſeparately, it is natural to follow the courſe that ha 
been practiſed, that each parcener ſhall have a turn to pre- 
ſent, and to prevent confuſion, begin with the elder; and in 
all the caſes where diſputes have ariſen, whether the alianee 
of the elder ſiſter ſhould have the ſame privilege, or whether 
it ſhould go to the next ſiſter, it hath been determined in 
favour of the alienee rc, 


When an advowſon deſcends to parceners, though one 
preſent twice, and uſurp upon her co-heir, yet ſhe who was 
negligent ſhall not be clearly barred, but ?nother time ſhall 
take her turn to preſent when it becomes vacant *®, The 
clerk of a coparcener being once complete incumbent, 
though he is afterwards deprived, the turn is ſerved ; and fo 
it is where by reaſon of ſome incapacity the inſtitution was 
voidable by ſentence declaratory, but not void, (as hath been 
held in caſe a layman is preſented) becauſe the church is full 
until ſuch ſentence comes. But if after preſentation, in- 
ſtitution, and induction, the church remains not only void- 
able, but by ſpecial declaration of the law merely and actu- 
ally void, (as for not reading the articles, and the like) there 
the turn is-not ſerved ; but the preſentor may preſent again, 
becauſe the church was never full t. If the perſon pre- 
ſented by a coparcener, is incumbent, and deprived, and 
the next preſents; notwithſtanding that the ſecond is com- 
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plete incumbent, yet if he is deprived, and the firſt reſtored, 
the turn is not ſerved ; becauſe the reſtoring of the firſt is a 
re-continuing of his incumbency upon the footing of the 
former preſentation, inſtitution, and induction, wha alſo 
dying incumbent will be the laſt preſentee v. 


If coparceners, or joint-tenants, or tenants in common, 
are ſeiſed of any eſtate of inheritance in the advowſon of any 
church or vicarage, or other eccleſiaſtical promotion, and 
a partition ſhall be made between them to preſent by turns; 
thereupon every one ſhall be taken and adjudged to be ſeiſed 
of his or her ſeparate part of the advowſon to preſent in his 
or her turn: as, if there be two, and they make ſuch par- 
tition, each ſhall be ſaid to be ſeiſed, the one of the one 
moiety to preſent in the firſt turn; the other of the other 
moiety to preſent in the ſecond turn : in like manner if there 
be three, four, or more, every one ſhall be ſaid to be ſeiſed 
of his or her part, and to preſent in his or her turn v. 


Where an anceſtor dies ſeiſed of lands in fee ſimple, which 
deſcend to two ſiſters, as coparceners ; and one of them en- 
ters before the other, and will not ſuffer her ſiſter to enter 
and enjoy a moiety ; this is a deforcement, and may be re- 
medied either by a peaceable entry on the premiſes, or by a 
writ of entry or aſſiſe. 


A having three daughters, B, C, and D, entails his land 
upon them; afterwards C marries, and being a feme covert, 
greed, with conſent of her huſband, to take a thouſand 
pounds in conſideration of extinguiſhing her right as coheir. 
The judges, by their certificate, held it to be no bar to 
her“. 

1 Gibf, 765. y 7 Ann, c. 18. W Toth. 162. 
If 
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If there are two coparceners, and one of them releaſes all 
her right to the other, without the word heirs, this paſſes 4 
fee; for each parcener till partition, is ſeiſed of the whole 
eſtate in fee, though each of them hath right, or legal demand 
to the fee of a moiety only, When therefore one releaſes © 
all her right, it hath a neceſſary relation to the eſtate whereof 
the other is ſeiſed, and to * ſhe hath a right, which is 
the fee. | 


If there be father and two daughters, and judgment be 
given for debt againſt the father, who dies, one of the 
daughters being within age ; partition being made, the 
eldeſt ſhall not be charged alone, but ſhall have the benefit 
of her ſiſter's minority, which puts a ſtop to the execution ,, 


If a man makes a voluntary ſettlement for the portion of a 
daughter by a former wife, and then, takes a ſecond wife, 
and ſettles the ſame land for her jointure without notice of 
the portion, and by his will deviſes other lands to his wife 
which ſhe refuſes, the daughter ſhall have the other lands ul 
her portion is raiſed *, 


If A, by marriage ſettlement makes ptoviſion for daughters 
of 15001. each, to be paid at their reſpectively arriving at 
eighteen years of age, or on marriage ; and if any of them 
die before ſuch age, or unmarried, the ſurvivor to take the 
whole; and afterwards ſettles other lands for the payment 
of the ſame ſum at the age of twenty-one years, or on mar- 
riage; and that there ſhall be no ſurvivorſhip, this controls 
the firſt deed ©, 


If a term is limited after the death of a father upon-truſty 
fof raiſing portions for his daughters at the age of eighiteenj 


x Co, Lit. 3. Y Idem, 290, - 3 1 Verne 219, a 2 Ch. R. 8. 
or 
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or marriage, the term may be ſecured for that purpoſe in the 
life-time of the father. So if the term after the life of the 
father be upon truſt, that if the father die without iſſue 
male by his wife, having daughters, and the wife dies with- 
out a ſon, the term may be ſold in the life-time of the father 
forthe portions of daughters, when they attain ſuch an age, 
or marry<,—If there be a term for raiſing portions for 
dayghters, without ſaying at what age or time, they ſhall be 
raiſed with reaſonable maintenance from the death of the 
father ©. 

If a term for years be granted to the uſe of a feme ſole, 
and the takes huſband and dies, the adminiſtrator of the wife 
ſhall have the uſe, and not the huſband *. 


If lands are deviſed to a feme ſole, and her heirs, upon the 
day of marriage : this is a deviſe of a future eſtate upon a 
contingency ; and until that contingency happens, there is 
no deviſee to the eſtate : the fee ſimple is not diſpoſed of; it 
therefore deſcends to the heir at law. This is a freehold 
commencing in futuro, which limitation would be void in a 
&ed, but is permitted to be a good deviſe by will. And 
ſuch an executory deviſe cannot be barred by a recovery ſuf- 


fered before it commences, becauſe it is not a preſent in- 
tereſt fo | 


Of Bonds and Obligations executed to Women, 


A Bond was made to a woman dum ſola, to pay her ſo 

much yearly as long as ſhe and the obligator ſhould 
ie together; afterwards the woman married, and action of 
debt being brought on the bond by huſband and wife, the 


d 2 Vern, 355» e 2 Vern, 657. d 2 Vern, 460, © Bar. 
& Fem, 269. f Sid, 153. Cro. Ja. 593, 
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defendant pleaded, that he and the plaintiff's wife did not 
live together. But it was adjudged that the money ſhould 
be paid during their joint lives; ſo long as they were both 
living at the ſame times. 


A, by bill of ſale made over his goods to a truſtee for B, 
who lived with him as his wife, and was ſa reputed ; and he 
alſo purchaſed a leaſe of the houſe wherein he dwelt, in the 
name of a truſtee, and declared the truſt thereof to himſelf 
for life; then in truſt to B during the reſidue of the term; 
and this bill of ſale was held fraudulent as to creditors, but 
as to the declaration of the truſt of the term, the court held 
it good, and not liable to A's debts, the term being never in 
him ; and being ſo ſettled at the time it was purchaſed, and 
A might have given the money to B, who might have pur- 
chaſed it for herſelf, and in her own name b. 


A man having a wife who lived ſeparate from him, after- 
wards married another woman, who. knew nothing of the 
former wife's being alive ; but it being diſcovered to the ſe- 
eond wife that the former was alive, the huſband, in order 
to prevail with the ſecond wife to ſtay with him, ſome years 
afterwards gave a bond to a truſtee of the ſecond wife, to 
leave her a thouſand pounds at his death, and died, not 
leaving aſſets to pay his ſimple contract debts. By the court: 
If this bond had been given immediately on the diſcovery, 
and they had parted thereupon, it had been good; but being 
given in truſt for the ſecond wife, after ſuch time as ſhe 
knew the firſt was living, and to enduce her to continue 
with the huſband, this was worſe than a voluntary bond. 
And decreed to be poſtponed by all the ſimple contract debts. 
But if ſuch bond had been given to the ſecond wife as a re- 


4 r Lutw, 555. nz Vern, 490. 


Compenc? 


uE PROPERTY oH WOMEN. tzt 


compence for the injury done het, and thereup6n ſhe had 
left the Huſband, it had been a good bond; and to be paid 


before any ſimple contract debts 1. On a ſpecial caſe re- 


ſerved at Niſi Prius, at the aſſizes at Abingdon, the decla- 
ration ſtated, that William May, in conſideration that Sarah 
Finton, the plantiff, would be and become his houſekeeper 
and ſervant, and take upon herſelf the management of his 
family, &c. and perform the ſame as long as it ſhould be 
mutually agreeable, May undertook and promiſed to pay her 
wages at the rate of 61. a year, and alſo by his laſt will and 
teſtament, to give and bequeath to her a legacy or annuity 
of 161, by the year, to be paid to her yearly from the day of 
his deceaſe, during the term of her natural life : and ſhe 
confiding in the ſaid promiſe, entered into his ſervice, and 
became his houſekeeper, &c. and continued ſo fer three 
years and fifty-nine days; but that he had not performea 
ſuch agreements, and did not leave her the promiſed legacy 
or annuity, Tt appeared, that there was ſuch an agrees 
ment between the parties, but that it was by parole and not 
in writing, a verdi& was found for the plaintiff for 2201: 
ſubject to the opinion of the court of King's Bench on the 
following queſtions, viz. whether the evidence was ſufficient 
to maintain the action; and whether the agreement therein 
ſet forth, ought not to have been in writing? And the court 
unanimouſly agreed that the judgment ſhould ſtand *. 
Sarah Walker brought an action upon bond from William 
Perkins, who died inteſtate, in a penalty. The bond re- 
cites, that whereas the above bound William Perkins, the 
inteſtate, and Sarah Walker, had agreed to live together, 
therefore he had agreed to find her meat, drink, waſhing 
and lodging, &c, and to leave her an annuity of Gol. a year 


; 3 P. W. 339. K Fenton againſt Emblems, executor of May, 
H. 2 Geo, HI, 3 Bur. Man, 1278. 
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if he quitted her, or ſhe out-lived him; and if they had any 
child, he was to take care and provide for it ; but if fhe 
| ſhould lrave him, or go to another man, then he ſhould not 
be obliged to provide for her any longer, or to leave her any 
annvity. The defendant adminiſtrator to Perkins pleaded, 
that this was an agreement between the plaintiff and the in- 
teſtate, to live together in a ſtate of fornication ; and that 
fuch a bond, made in purſuance and ſupport of ſuch an 
agreement, is void by law. In reply to which the plaintiff 
alledged, that ſhe was a virgin, and was ſeduced by the in- 
teſtate ; and in conſideration thereof, this bond was given 
to her by him: That it was premium pudicitiæ, and Mr, 
Blackſtone obſerved, that the condition conſiſts of two parts, 
one to live in a ſtate of debauchery, the other to leave her 
an anhuity, The former part whereof is void, the latter 
good, The fuit may therefore well be upon the virtuous 
part ; the paying her the annuity ; for it'is agreed, that the 
common law having made that void which is againſt law, 
lets the reſt ſtand, and that where a bond is conditioned to 
do ſomething agreeable to common law, and others diſ- 
agreeable to it, the breach may be aſſigned upon that part 
which is good; and here premium pudicitiæ is a ſufficient 
conſideration. —By Lord Mansfield. It js the price of proſ- 
titution ; premium profiitutionts for if ſhe became virtuous, 
ſhe was to loſe the annuity. It appears clearly upon the con- 
dition, that the bond is illegal and void. And judgment 
was given for the defendant l. 


lat acis of a feme-ſole are annulled by an after Marriage. 


JF a feme-ſole makes a will, and afterwards marries, ſuch 
ſubſequent marriage is eſteemed a revocation of the will, 


and entirely vacates it u. 


I Walker againſt Perkins adminiſtrator, M. 5 Geo, III. 3 Bur, Manſ. 1568. 
mA Rep. 60. e P. W. $24. If 
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If a feme-ſole is plaintiff in a ſuit, and marries whilſt it is 
depending, the ſuit will abate. And fo in the court of 
Chancery, if ſhe marries pending a bill, this her own act 
will abate the ſuit, and ſhe and her huſband muſt join in a 
bill of reviſor, but the ſuit goes on if ſhe is defendant n. 
—A warrant of attorney had been entered into to confeſs a 
judgment to a woman-plaintiff dum ſola, and ſhe afterwards 
married the man-plaintiff in the action: after which mar- 
riage the judgment was entered up by the huſband and wife. 
The warrant of attorney to confeſs the judgment bore date. 
in December 1762; the plaintiffs intermarried February 
1763 ; the judgment was entered up in the May following. 
Soon after the execution was taken out and ſerved, and the 
meney levicd remained in the hafids of the ſheriff, The 
queſtion was, whether this judgment thus entered up by the 
huſband and wiſe be regular or not? The court declared 
their opinion to be, that the judgment was irregular for want 
of a previous leave of the court to enter it up. They held, 
that in order to warrant this entry of the judgment, there 
ought to have been an application to the court for leave to 
enter it up thus : founded upon a proper affidavit proving 
the marriage between the plaintiffs ; upon which a rule of 
court ſhould have been obtained, giving leave to enter up 
judgment accordingly ; but as this previous ſtep was not 
taken, the judgment was irregular for want of it. In con- 
ſequence of which the rule was made abſolute. But they 
did not think it reaſonable for the plaintiffs to pay coſts o. 


If A on the one part, and B and C on the other part, 
ſubject themſelves to arbitration ; the latter, C, being feme- 
ſole, marries, after which the arbitrator, before any notice of 


n Bar, & Fem. 313. © Marder and his wife againſt Lee, E. 4. G. III. 
3 Burr. Mansf. 1469, 


K 3 the 
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the marriage, awards that B and C ſhall pay 3ol. to A; this 
award ſhall not bind the parties. The ſubmiſſion made by 
C to arbitration is revoked. by her marriage; and B is not 
compellable to abide by an award from which his partner in 
the ſuit is exempt ?,—The plaintiff Jones declared againſt 
Judith Parnell upon ſeveral promiſes, She by the name of 
Judith King appeared by attorney, and pleaded non aſſumpſit. 
And after a verdict for the plaintiff, ſhe and Edward King 
brought a writ of error; and aſſign for error, that ſhe had 
appeared and pleaded as a feme-ſole, whereas at the time of 
her appearance and plea ſhe was married to the ſaid Edward 
King. But the court were of opinion, that the plaintiff's 
writ ſhould not abate by the act of the defendant ; which 
was never allowed, It muſt be taken, that at the time of 
bringing the action the deſendant was a feme-ſole, becauſe 
they pretend to carry it no further back than the appearance, 
And the court obſerved that plaintiffs would be in a fine 
condition, if after they have arreſted a woman ſhe ſhould be 
allowed to overthrow their proceedings by a ſubſequent 
marriage. The judgment was therefore affirmed à.—If a 
feme-ſole bring an action of trefpaſs and recover ; and a 
writ of enquiry of damages is awarded, and before the re- 
turn of it ſhe marries ; after which the writ is returned, and 
judgment given upon it, without any exception then taken 
by the defendant ; he ſhall not afterwards have advantage of 
tifis in a writ of error, becauſe the writ was only abatable 
by plea", 


Caſes determined relating to ſingle Women, 


M' Moriſſet had lent Daniel King 100l. to be repaid 
to her at the end of four years without intereſt: but 
in conſideration that the ſaid Daniel ſhould find and provide 


p Caſe of White & Giffard, 1 Roll's Ab. 331. 3 Keb. 9. q King & 
his wife againſt Jones, T. 2, G. IL, Stran. 811. i Koll's Abr. 781. 
* 8 „ for 


THE PROPERTY OT WOMEN. 135 


for Mary Dubois, daughter of Mary Moriſſet, meat and 
drink in the houſe where he dwelt, or ſhould dwell, for four 
years, if the ſaid Mary Dubois ſhould fo long live; and that 
ſhe ſhould, during the ſaid term, be co-partner with Mary 
King his wife, in the buſineſs of a milliner, and ſhould all 
that time bear one moiety of the loſſes, charges, (except 
houſekeeping) ſhop-rent, and materials neceſſary for car- 
rying on the trade, which Daniel King agreed to provide, 
And that each ſhould do their utmoſt as partners, to carry on 
the trade, and ſhould equally divide the profits; and further, 
that Daniel Ting ſhould lodge the faid Mary Moriſſet, (the 
mother) ſhe paying him 10l. a year; and at the end of the 
four years Daniel King was to repay the 100). and in cafe of 
the death of Mary Dubois, to pay the principal with Tawful 
intereſt to Mary Moriſſet.— To this was pleaded that it was 
a corrupt agreement; the board of Mary Moriſſet, the mo- 
ther, being worth 20l. a year, and the board of the daughter 
was worth 10l. a year, and the queſtion was whether this 
was an uſurous contract within the ſtatute that makes void 
all bonds, contracts, and aſſurances, where more than five 
per cent, per annum is directly or indirectly taken for any 
loan“. And the court were clearly of opinion, that this caſe 
could not be within the ſtatute of uſury. Lord Mansfield 
obſerved, that it is impoſſible to ſay that King might not 
have received ſo much advantage by this partnerſhip as to be 
worth the conſideration. It might be a very advantageous 
bargain to King : here might be recommendation, ſkill, la- 
bour, or other benefits ariſing to him from it, The plain- 
tiff's daughter might have been drawn into a bankruptcy | 
by means of this agreement, which would have been more 
ſevere to her perhaps than the penalty of this ſtatute of uſury 
would be*,—On a motion by Mr. Norton, who moved on 


12 Ann, Stat, 2. c. 16, t Moriſſet againſt King, 33 Geo. II. 2 Bur 


Manſ. 891, 
K 4 behalt 
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behalf of the relations and friends of one Mrs, Frances 
Savage, a woman addicted to and almoſt deſtroyed by liquor, 
repreſenting that ſhe was in the hands of very improper per. 
ſons, who were ſuſpected to be uſing artifices with her in 
order to the obtaining a will from her when ſhe was under 
very improper circumſtances of mind to make one : and was 
too much under their influence even if her underſtanding 
and memory had been more perfect, and leſs difordgred by 
intemperate drinking. A rule was made upon the defen- 
dants to ſhew cauſe why an information ſhould not be exhi- 
bited againſt them for the miſdemeanor charged in the afti- 
davits. And it was added in the rule that certain of the 
woman's friends therein particularized, ſhould at all proper 
times and ſeaſonable hours reſpectively be admitted, and 
have free acceſs to her, to conſult with, adviſe, and aſſiſt 
her.—Note, ſhe was too infirm and weak to be brought into 
court by an habeas corpus *, 


CHAP. IV, 


| Of the Diſpoſal of Property before Marriage. 


A MAN made a preſent of a jewel to a lady whom he 

courted ; but the marriage not taking effect, he brought 
an action of detinue againſt her to recover the jewel; and 
ſhe taking it for a gift offered to wager her law, But the 
court was of opinion, that the property was not changed by 
this gift, being to a ſpecial intent, and therefore wauld not 
permit her to do it . 


v King againſt P. Wright, R. Voſs, and others, M. 1. Geo, III. 2 Bur. 
Manſ. 1099. V 2 Mod. R. 141. 


Bond 
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Bond being given before marriage by the huſband, that 
the wife ſhould diſpoſe of 500l. ad libitum; which bond ſhe 
afterwards, when married, conſented to cancel, upon the 
huſband's giving a note in writing, that ſhe ſhould diſpoſe 
of the ſaid ſum ; only that he ſhould be firſt acquainted with 
it; which the huſband laboured to avoid on pretence of not 
being acquainted with it. But the right of the wife was de- 
creed againſt the huſband *, - 


If the huſband and wife by deed, agree before marriage, 
that the wife ſhall have power to diſpoſe of her eſtate as ſhe 
pleaſes during the coverture ; and the deed is put into the 
hands of an agent, who during the coverture pays the rents 
and profits to the huſband with the wife's approbation ; that 
agent ſhall not be anſwerable on the death of the huſband for 
what he had ſo paid ; for the agreement being between the 
buſband and wife only, is determined by the marriage x, 


A man entering into articles with his intended wife to 
ſettle certain lands on her, but the marriage taking effect 
before any ſettlement is made, the heir of the huſband ſhall 
execute the agreement ?, 


A man entering into a bond conditioned to leave his in- 
tended wife 10001. the marriage is had, the huſband mort- 
gages his eſtate and dies; the bond, though void in law, 
being extinguiſhed by the marriage, is good in equity. De- 
creed that the wife may redeem and hold the land till ſhe is 
ſatisfied her debts *, 


An uncle gave tits viiece 12001. the niece married, but 
antecedent to the marriage, the father took a bond from the 


* I Rep. in Ch. 118. ; * E. 15 Cha. II. 1 Ch. Ca. 21. 
Y 30 Car, II. g Vint. 3433. H. 4 Ane, 2 Year. 480 
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intended huſband, to pay him 2ool, in cafe the daughter 
Mould happen to die without iſſue male, leaving her huſband: 
the daughter did die without iſſue male; and her huſband 
furvived. The father thereupon ſued the huſband at lau 
upon this bond: The huſband brought his bill in equity to 
be relieved againſt this bond, and had a decree accordingly, 
for it appearing that no money was paid, nor conſideration 
for entering into it, the court took it to be in nature of : 
marriage-brokage bond; and thereupon ordered it to be de- 
livercd up *. 


A guardian, at the requeſt of one who was going to marry 
his ward, gave in an account of the eſtate to the intendel 
huſband, and ſecured to him the balance by three ſever;l 
bonds : and the intended huſband gave a bond to the guar- 
Gian, to releaſe all accounts to him after the marriage. The 
marriage was had: the guardian paid the balance: but the 
huſband gave no releaſe, but ſued for an account, and relief 
againſt the bond. And the guardian was ordered to anſwer 
the bill: for the account was made when the intended huſl- 
band had no title; no releaſe is given; and the purſuit is 
freſh *®. And by lord ch. j. Cowper : Wherever a father, 
mother, or guardian, inſiſts upon private gain, or ſecurity 
ſor it, and obtains it of the intended huſband, it ſhall be et 
aſide . For marriage-brokage agreements have been often 
condemned in equity. And a bond to give money if ſuch a 
marriage could be obtained is ill. And fo is a bond to 

forgive a ſum of money. For ſuch bonds, although good 
at law, yet being introductive of infinite miſchief, have 
upon great conſideration been condemned in equity “. — The 
defendant on a treaty of marriage for his daughter with the 
-plaintiF ſigned a writing, comprizing the terms of an 


— 


= — © oa» 


a Ab. Eq. 90. b Caſe of Oſborn and Chapman, M. 35. Car, II. 2 Ch. 
Ca. 157. © x Salk. 158. 2 Vern, 652. % 3 P. W. 394- 
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agreement z and afterwards deſigning to elude the forge 
thereof, and get looſe from it, ordered his daughter to in- 
yeigle the plaintiff out of the writing, and then marry him, 
which ſhe accordingly did ; the huſband was relieved on 
the point of fraud, and the father compelled to abide by his 


agreement *, 


If an eſtate for life is limited to A upon his marriage with 
B, the marriage is a precedent condition expreſſed in the 
grant itſelf, and till that happens no eſtate is veſted in A. 
If lands are granted to a man conditigned to take ithe donor 
T5 to his wife within a certain time; if he docs not eſpouſe 
ef her, or takes another woman to wife, or any other way dif. 
al ables himſelf from taking her agreeable to the original con- 
* dition between them, then the donor fhall have a writ of 
he entry on the lands cauſa matrimonii prælocuti againſt him, or 
he whoever elſe is in the lands. 


er If a father in conſideration of a clerk's marrying his 
if. daughter doth covenant with the clerk's father, that he will 
is procure the cierk to be preſented, admitted, inſtituted, and 
er, inducted into ſuch a church upon the next avoidance thereof, 


ity ſuch is a ſimoniacal contract 5. 

ſet 

ten If a man makes a feoffment to the uſe of his intended wife 
h a 


for life, with remainder to the uſe of her firſt-born ſon in 
to tail; here till he marries, the uſe reſults back to himſelf ; 


20d after marriage it is executed in the wife for life, and if ſhe 

ave dies without iſſue, the whole reſults back to himſelf in fee. 

A makes a feoffment to the uſe of his intended wife, and 

the her eldeſt ſon for their lives: upon the marriage, the wife 

i takes the whole uſe in ſeveralty; and upon the birth of a 

Ch © Ab. Eq. Ca, 20, 2 Vern, 37. f Show, Parl. Caf. 83. 
Wat. c. J. 
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ſon, the uſe is executed jointly in them both ; this is calle 
a ſecondary, and ſometimes a ſhifting uſe ; for whenever the 
uſe limited by the deed expires, or cannot veſt, it return 
back to him who raiſed it, after ſuch expiration, or during 
ſuch impoſſibility, and is ſtyled a reſulting uſe b.—If 2 
feoffment is made to A in fee ſimple, on condition that he 
marries with B by ſuch a day ; within which time the wo. 
man dies, or the feoffor marries her himſelf, then the eſtate 
ſhall be vacated and determined : the condition is void, and 
the eſtate made abſolute in the feoffee ; for he had by the 
grant the eſtate veſted in him, which ſhall not be defeated 
afterwards by an impoſſible condition i,—W here a feof. 
ment is made to the uſe of a man and ſuch wife as he ſhall 
afterwards marry, for term of their lives, and he afterwards 
marries, in this caſe it ſeems. to have been held that the 
huſband and wife had a joint eſtate, though veſted at dif. 
ferent times, becauſe the uſe of the wife's eſtate was in abey- 
ance, and dormant till the intermarriage, and being then 
awakened, had relation back, and took effect from the ori- 
ginal time of creation *.—If lands are given to a man, and 
fuch a woman as ſhall. be his wife, the man takes the whole, 
But if a man makes a feoffment in fee to the uſe of himſelf, 
and the wife that ſhall be; and afterwards he takes a wife, 
his wife ſhall take jointly with him, although all at firk 
veſts in the huſband i.— See of jointures in Chap, VIII. 


Actions on Marriage Contracts. 


NY verbal agreement made upon conſideration of mar- 
riage, is not ſafficieat to ground an action upon, but 
ſome note or memorandum of it, muſt at leaſt be made in 


h Bacon of uſes, 350, 351. i Co, Litt. 206, k Dyer, 340. 
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writing, and ſigned by the party to be charged therewith . 
A woman brought an action againſt a man, ſetting forth in 
her declaration, that in conſideration ſhe promiſed to marry 
the defendant, he promiſed to marry her on his father's 
death ; who is ſince dead ; but the defendant refuſed ſo to 
do; and has ſince married another woman, which ſhe laid 
at a thouſand pounds. And a verdict was given her for 
zool ®,—An action of covenant was brought upon a mar- 
riage contract; being a promiſe under the defendant's hand 
and ſeal, and in his hand writing to the following effect: 
« ] do hereby promiſe Mrs. Catharine Lowe, that I will 
not marry with any perſon beſides herſelf; if I do, I agree 
to pay the ſaid Catharine Lowe 1000l. within three months 
next after I ſhall marry any one elſe, witneſs my hand New- 
ſhaw Peers, and ſeal, &c.” Which deed was executed in 
1757; and in 1767, Peers married another woman, where- 
upon this action was brought. The plaintiff averred in her 
declaration, that ſhe had remained fingle, and was always 
willing and ready to marry him, while he continued ſingle; 
but that he married Elizabeth Gardener, The cauſe was 
tried before lord Mansfield at Guildhall, It appeared in 
evidence by letters that were read, that there had been a long 
courtſhip, and that this obligation was ſairly and volunta- 
tily given by the defendant to the plaintiff, He pulled the 
ſtampt paper out of his pocket, and wrote, ſigned, ſealed 
and executed it, in the preſence of one witneſs, And a wit- 
neſs who ſaw it executed, atteſted it after the defendant was 
gone. There was no intercourſe between the plaintiff and 
defendant afterwards, The ſealing by the defendant was 
conteſted, but the witneſs to the deed ſwore, that the defen- 
Cant ſealed it before he wrote his name; and the impreſſion 
ef the ſeal on the bond was found to be the ſame with that 
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on the letters which the defendant had written to the plajj, 
tiff o. His lordſhip therefore directed the jury to find fo 
the plaintiff with 1cool. damages, if they thought the dee 
to be a good one. If this direction was wrong, he gave the 
defendant leave to move for a new trial without coſts.— Ac. 
cordingly Mr. Dunning (ſolicitor general) moved the cour 
of King's Bench for a new trial, with liberty afterward; 
to move in arreſt of judgment. The queſtion propoſed to 
be debated was, whether the jury could give any more or 
leſs damages than the tfoool. the ſpecific ſum mentioned in 
the deed? As well as, whether this inſtrument is gcol 
enough in law to ſupport any action whatſoever ? It was 
agreed, that both motions (viz, for a new trial, and in arref 
of judgment) ſhould come on to be argued together, The 
opinions of lord Mansfield and the reſt of the judges, wer? 
to the following effect. The defendant, in his declaration, 
pleads non eff factum. But it was proved to the ſatisfaction 
of the jury, that it was his deed, therefore they gave 1000], 
damages; and by law and juſtice he ought to pay the toos!, 
money in the meaſure of value, therefore what elſe could the 
jury find but this 1000). unleſs they had alſo given intereſt 
after the three months, The money was payable on a con- 
tingency, and the contingency has happened : therefore it 
ought to be paid, Where the preciſe ſum is not the eſlen- 
tial of the agreement, the quantum of the damages may be 
aſſeſſed by the jury; but where the preciſe ſum is fixed and 
agreed upon between the parties, that very ſum is the aſcer- 
tained damages, and the jury are confined to it, Which 
brings the matter to the validity of the deed, It is objected, 


© This latter circumſtance is not reported; but the writer, who was in court, 
gives it from his own recollection of the trial. He likewife thinks, that th* 
letters which were produced in court, by lord Mansfield's direction, were not 
read, as the council for the defendant did not controvert the previous courtſhip, 
I heſe trivial cixcumſtances are mentioned, not to lefſen the merit of a mo! 
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that all engagements in reſtraint of marriage are void ; this 
engagement is of that ſort, That there is beſides no conſi- 
deration for this contract; it is not reciprocal, here is no 
mutuality; which is eſſential to the validity of a contract. 
t is anſwered, that this conſtruction is directly contrary to 
the words and intention of the deed, which amounts to a 
mutual agreement between thoſe two perſons, to marry each 
other; which is proved by the plaintiff's acceptance of the 
deed ; and that what the jury have found is a ſufficient rea- 
ſon to have it ſuppoſed, that there was ſuch a mutual agree- 
ment to marry each other. But however this is, there is at 
the utmoſt only a contract, that he would not marry any 
other woman ; and that if he ſhould marry any other wo- 
man, he would pay the plaintiff 1oool. within three months 
after he ſhould ſo marry ; but it is very far from reſtraining 
his marrying at all.— This is a point of very conſiderable 
importance, All ſuch contracts ought to be looked upon (as 
lord Hardwicke ſaid in the caſe of Woodhouſe, v. Shepley} 
with a jealous eye; even ſuppoſing them clear of any dire& 
fraud, In that caſe lord Hardwicke did not proceed on any 
circumſtances of particular actual fraud, but on public and 
general conſiderations, and therefore he gave no coſts. Theſe 
engagements are liable to many miſchiefs, to many dan- 
gerous conſequences. When perſons of different fexes, at- 
tached to each other, and thus contracting to intermarry, 
do not marry immediately, there is always ſome reaſon or 
other againſt it; as, diſapprobation of friends and rela- 
tions; inequality of circumſtanees, or the like; both ſides 
ought to continue free, otherwiſe ſuch contracts may be 
greatly abuſed ; as, by putting women's virtue in danger 
dy too much confidence in men; or by young men living 
with women without being married ; therefore theſe con- 
tracts are not to be extended by implication, But here is 
not the leaſt ground to ſay, that this man has engaged to 
marry 
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marry this woman ; much leſs does any thing appear of her 
engaging to marry him. It is a covenant not to marry any 
one but the plaintiff ; and yet ſhe was under no obligation to 
marry him; ſo that it reſtrained him from marrying at all, 
in caſe ſhe had not choſen to have permitted him to marry 
her. There is a great difference between promiſing to marry 
a particular perſon, and promiſing not to marry any one elle, 
There is no colour for either of thoſe conſtructions that 
have been offered by the plaintiff's conncil, The motion 
for arreft of judgment would not have been proper if this 
was a covenant to marry her; but it is only not to marry 
another, The words are plain and manifeſt, and the inten- 
tion ſeems to have been agreeable to them. The deed was 
executed in 1757, and the defendant did not marry till 1767, 
The plaintiff ſhe lay by, and never made a requeſt to him 
to marry her; but when he married another, ſhe brought 
her action of covenant, but no intercourſe ſubſiſted between 
them during that long interval. It ſeems to have been un- 
derſtood by the parties themſelvgs, and even by the plaintif 
herſelf, in the ſame ſenſe as this court underſtands it now. 
Another reaſon why we ſhould not ſtrain in favour of this 
contract is, becauſe if there was really any mutual contract 
under fair and equal circumſtances, the plaintiff will ſtill be 
at liberty to bring her action; for a void bond can never 
ſtand in her way. Therefore we think, that what paſſed at 
the trial was perfectly right; that the meaſure of damages 
was a thouſand pounds, and that this was ſuch a contract as 
ought not to be carried into execution, The rule for a new 
trial was diſcharged, and the judgment arreſted v. 
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Daijſens of the Courts en Reftridtions laid on the Liberty of 
Marriage, by laſt Wills and otherwiſe. 


Gus. by the eccleſiaſtical law, all conditions againſt 

the liberty of marriage are unlawful, as being a re- 
ſtraint on the natural liberty of mankind, and an hindrance 
to the propagation of the ſpecies, Therefore if a legacy is 
given conditioned, that the legatee marry according to the 
appointment, arbitrament, or conſent of ſome other perſon, 
this condition is rejected as unlawful . But if the legacy 
is ſo conditioned that marriage is only reſtrained in reſpect 
of time, place, or perſon, then ſuch conditions are not abſo- 
lutely to be rejected. Such for inſtance as, not to'marry 
before the age of twenty years: but if the reſtriction is ex- 
tended to an unreaſonable length of time it may be avoided ; 
but reſtrictions, not to marry a particular perſon, or a widow, 
or a woman from any particular place, or the like, are good 's 
In the temporal courts the diſtinction ſeems generally to have 
been, where the legacy is deviſed over to another, and 
where it is not deviſed over, In the former caſe it hath 
deen held that the reſtraint ſhall be good, ſo as the legacy 
ſhall not be due unleſs the condition be performed ; but in 
the latter caſe where there is no deviſe over, it hath been 
held that the proviſo or condition is only in terrorem, to 
make the perſon careful, but not to defeat the legacy *.—In 
the caſe of Pulling and Reddy, lord ch. Hardwicke deli- 
vered his deciſion, that if a woman has a legacy condi- 
tioned, that ſhe marry with the conſent of a third perſon, 
and there is no deviſe over in caſe ſhe marries without ſuch _ 
conſent ; this is only to be conſidered in terrorem. But if 
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there is a deviſe over, and ſhe marries in oppoſition to the 
direction of the will, the legacy ſhall go to the perſon t 
whom it is fo deviſed over. And his lordſhip ſaid, « this 
rule is taken from the civil law, as this court hath a con. 
current juriſdiction as to legacies, But if a portion is to 
ariſe out of lands, and there is no deviſe over, in that caſe 
ſhe ſhall not have it, but it ſhall go to the heir; for the ſpiri. 
tual court hath no juriſdiction as to lands,” There may be 
ſame doubt, (he ſaid) where money is given to be laid out 
in lands*.—Robert Ballyman being ſeiſed in a fee ſimple, 
duly made his will, and thereby deviſed his farm called 
Parke, &c. upon truſt, to two truſtees named, for his ſon 
Robert Ballyman for life, and to ſuch woman as ſhould be 
his wife at the time of his death, in jointure. And after 
her death then to the children of his ſaid fon, and their re- 
ſpective heirs, according to the priority of ſuch children's 
bicth. And on failure of his iſſue then to the teſtator's two 
daughters. Subject, however, to the following proviſo : 

% Provided always, and it is my very will and true intent, 
and expreſs meaning, that in caſe my ſon Robert ſhall 
marry with any woman not having a competent marriage 
portion, or without the conſent and approbation of the faid 
truſtees, their heirs and aſſigns in writing, under their hands 
and ſeals, to be executed in the preſence of two or more 
credible witneſſes firſt had and obtained, that then my faid 
' truſtees, their heirs, &c. immediately after the deceaſe of my 
ſaid ſon Robert, ſhall ſtand and be ſeiſed of the aid farm 
called Parke, for the uſe of my two daughters, Hannah and 
Elizabeth, and their heirs forever z notwithſtanding the 
former deviſe thereof to my ſon Robert's wife, and their 
iſſue, And this proviſo is not intended to be conſtrued or 
_ in terrorem, but a 1 for want of performance 
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whereof, in every reſpect, the ſaid lands called Parke ſhall 
jn no caſe be veſted in ſuch wife, or the heirs of ſuch mar- 
riage, but that the truſtees ſhall be ſeiſed of the ſame for the 
uſe of my two daughters,” The teſtator Robert Ballyman 
the elder died ſeiſed in 1730. His ſon married Mary Ste- 
phens in 1739. In 1765 he died leaving the ſaid Mary bis 
widow, and one daughter, who married Dennis, the de- 
ſendant in this cauſe, Hannah Ballyman; the daughter of 
the teſtator, died in 1751, Elizabeth, the other daughter, 
married in 1732 Richard Clarke, one of the truſtees named 
in the will, The two truſtees were both living at the time 
of the marriage of Robert Ballyman with Mary Stephens. 
The daughter of Elizabeth Clarke, and her huſband Hur- 
ley in her right, as heir at law of her mother Elizabeth de- 
ceaſed, claimed title to the ſaid farm on the death of Robert 
the ſon, under the proviſo of the will. Alledging that Mary 
Stephens was a woman of no circumſtances, and had not a 
competent marriage portion at the time of her marriage, and 
that they were married without the conſent of the truſtees 
firſt had, according to the expreſs direction of the will. The 
cauſe came on to be tried at the aſſizes for Devon, when the 
jury found, that the ſaid Mary Stephens at the time of her 
marriage with R. B. had a competent marriage portion, but 
that he married her without any conſent or approbation of 
the truſtees named in the will, and therefore found a ver- 
dict for the plaintiff, ſubject to an opinion of the court of 
King's Bench, upon the following queſtion, viz. Whether 
the plaintiff had a right to recover the ſaid premiſes ? After 
tearing council on both ſides, lord Mansfield delivered the 
ſenſe of the court as follows. Conditions in reſtraint of 
marriage are odious, and are therefare held to the. utmoſt 
rizour and ſtrictneſs. They are contrary to ſound policy. 
By the Roman law they are all void. In the preſent caſe 
te forfeiture is ſo cruel as to begin with the innocent iſſue 
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of the offender, whilſt he himſelf is to have it at all event 
for his own life. This teſtator conſidered money as the only 
qualification of a wife; but he ſtill means to leave it to the 
judgment of the truſtees, whether there might not be fone 
equivalent for money; he only meant to require their ſanc. 
tion in caſe his ſon married a woman without a competent 
fortune, Here is nd objection to the marriage; and one 
of the truſtees is become one of the deviſees over, therefore 
a cauſe of objection ought to be ſhewn, otherwiſe it ſhoull 
be conſidered as if his conſent was withholden without 
reaſon v. 


CHAP. V. 


Property conveyed or altered by Marriage. 


BY marriage the huſband and wife become one perſon in 
law; and therefore ſuch an union works an extinction 
or revocation of ſeveral acts done by her before the marriage; 
and this not only for the benefit of the huſband, but like- 
wiſe of the wife; who if ſhe was allowed at her pleaſure to 
reſcind and break through, or confirm ſeveral acts, ſhe 
might be ſo far influenced by her huſband as to do things 
greatly to her own diſadvantage. But in things which 
would be manifeſtly to the prejudice of both huſband and 
wife, the law doth not make her acts void: and therefore it 
a feme-ſole makes a leafe at will, or is leſſee at will, ard 
afterwards marries, the marriage is no determination of het 
will fo as to make the leaſe void, but ſhe herſelf cannot de- 
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termine the leaſe in either caſe, without the conſent of the 
huſband 7. By marriage thoſe chattels which belonged to 
the woman before marriage, are by act of law veſted in the 
huſband, with the ſame degree of property, and with the 
ſame powers as the wife when ſole had over them : and this 
is founded on the notion of an unity of perſon ſubſiſting 
between the huſband and wife; it being held in law that 
they are one perſon, ſo that the very being and eſſence of 
the woman is ſuſpended during the coverture, or entirely 
merged and incorporated in that of the huſband. And 
hence it follows, that whatever perſonal property belongs to 
the wife before marriage is thereby abſolutely veſted in the 
huſband, In a real eſtate he only gains a title to the rents 
and profits during coverture : for that depending upon feodal 
principles, remains entire to the wife after the death of her 
huſband ; or to her heirs, if ſhe dies before him, unleſs by 
the birth of a child he becomes tenant for life by the cour- 
tely, But in chattel intereſts, the ſole and abſolute property 
veſts in the huſband, to be diſpoſed of at his pleaſure, if he 
chooſes to take poſſeſſion of them: for unleſs he reduces 
them to poſſeſſion, by exerciſing ſome acts of ownerſhip 
upon them, no property veſts in him, but they ſhall remain 
to the wife, or to her repreſentative after the coverture is 
determined. There is therefore a very conſiderable dif- 
ference in the acquiſition of this ſpecies of property by the 


buſband, according to the ſubject-matter, viz. whether it 


be a chattel real, or a chattel perſonal ; and of chattels per- 
ſonal, whether it be in poſſeſſion or in action perſonal. A 
chattel real veſts in the huſband, not abſolutely, but fub 
modo, As, in caſe of a leaſe for years, the huſband ſhall re- 
ceive all the rents and profits of it, and may, if he pleaſes, 
fell, ſurrender, or diſpoſe of it, during the coverture *: if he 
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be outlawed or attainted, it ſhall be forfeited to the king :: 
it is liable to execution for his detts “: and if he furvives 
his wife it is to all intents and purpoſes his own, Yet if he 
has made no diſpoſition thereof in his life-time, and dies 
before his wife, he cannot diſpoſe of it by wills: for the 
huſband having made no alteration in the property during 
his life, it never was transferred from the wife ; but after 
his death ſhe ſhall remain in her ancient poſſeſſion, and it 
ſhall not go to his executors. $0 it is alſo of chattels per- 
ſonal, (or choſes in action) as debts upon bond, contracts, 
and the like, Theſe the huſband may have if he pleafes; 
that is, if he reduces them into poſſeſſion by receiving or 
recovering them at law. And upon ſuch receipt or recovery 
they are abſolutely and entirely his own ; and ſhall go to his 
executors or adminiſtrators, or as he ſhall bequeath them by 
will, and ſhall not veſt in the wife. But if he dies before 
he has recovered or reduced them into poſſeſſion, ſo that at 
his death they ſtill continue things i in action, they ſhall fur- 
vive to the wife ; for the huſband never exerted the power 
he had of obtai ining an excluſive property in them. And fo 
if an eſtray comes into his wife's franchiſe, and the huſband 
ſeizes it, it is abſolutely his property z but if he dies with- 
out ſeizing it, his executors are not now at liberty to ſeize 
it, but the wife, or her heirs, for the huſband never exerted 
the right he had, which right determined with the coverture, 
Thus in both theſe ſpecies of property, the law is the ſame, in 
caſe the wife ſurvives the huſband ; but in caſe the huſband ſur- 
vives the wife, the law is very different with reſpe& to chattels 
real and choſes in action: for he ſhall have the chattel real 
by ſurvivorſhip, but not the things in action , except in 
the caſe of arrears of rent, due to the wife before her cover- 
ture, which in caſe of her death are given to the huſband, by 
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Ratute 32 Hen. VIII. c. 37. And the reaſon for the general 
Law is this: that the huſband is in abſolute poſſeſſion of the 
chattel real during the coverture, by a kind of joint-tenancy 
with his wife ; wherefore the law will not wreſt it out of his 
hands, and give it to her repreſentatives : though in caſe he 
had died firſt, it would have ſurvived to the wife, unleſs he 
thought proper in his life time to alter the poſſeſſion, But a 
thing in action ſhall not ſurvive to him, becauſe he never 
was in poſſeſſion of it at all during the coverture ; and the 
only method he had to gain poſſeſſion of it, was by ſuing in 
his wife's right: but as after her death he cannot (as huſ- 
band) bring an action in her right, becauſe they are no longer 
one and the ſame perſon in law, therefore he can never as 
ſuch recover the poſſeſſion. But he ſtill will be entitled to 
be her adminiſtrator ; and may in that capacity recover ſuch 
things in action, as became due to her before or during the 
coverture. Thus, and upon theſe reaſons, ſtands the law 
between huſband and wife with regard to chattels real, and 
choſes in action: but as to chattels perſonal or choſes in 
poſſeſſion, which the wife hath in her own right, as ready 
money, jewels, houſhold goods, and the like ; the huſband 
hath therein an immediate and abſolute property devolving 
to him by the marriage, not only potentially, but in fact, 
which never can again reveſt in the wife or her repreſenta- 
tive*, And as the huſband may thus generally acquire a 
property in all the perſonal ſubſtance of the wife, ſo in one 
particular inſtance the wife may acquire a property in ſome 
of her huſband's goods, which ſhall remain to her after his 
death, and ſhall not go to his executors. Theſe are called 
her paraphernalia, of which more will be ſaid hereafter : 
this is a term borrowed from the civil law ©, and is derived 
from the Greek languages ſignifying: ſomething over and 
above her dower, Our law uſes it to ſignify the apparel and 


* Cro, Car, 343- © x Roll. Abr. 911. 
L4 orna- 
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ornaments of the wife, ſuitable to her rank and degree, 
which ſhe becomes entitled to on the death of her huſband, 
over and above her jointure or dower ; and preferably to all 
other repreſentatives ©; and the jewels of a peereſs, uſually 
worn by her, have been held to be paraphernalia ©. Neither 
can the huſband deviſe by his will ſuch ornaments and jewels 
of his wife, though during his life perhaps he hath the 
power (if unkindly inclined to exert it) to ſell them, or give 
them away . But if ſhe continues in the uſe of them till 
his death, ſhe ſhall afterwards retain them againſt his exe- 
cutors and adminiſtrators, and all other perſons except cre- 
ditors, where there is a deficiency of aſſets *, And her ne- 
ceſlary apparel is protected even againſt the claim of eredi- 
tors gh 


The huſband is liable to the wife's debts contracted before 
marriage, whether he had any portion with her or not; and 
this the law preſumes reaſonable, becauſe by the marriage 
the huſband acquires an abſolute intereſt in the perſonal eſtate 
of the wife, and as the receipt of the rents and profits of her 
real eſtate during coverture, alſo whatever accrues to her by 
her labour or otherwiſe during coverture, belongs to the huſ- 
band; ſo in favour of creditors z and that no perſon's act 
ſhall prejudice another, the law makes the huſband liable to 
thoſe debts with which he took her attached. But if a feme- 
ſole indebted, marries, and dies; the huſband ſhall not be 
charged; for they muſt be recovered in the life of the 
wife, If huſband and wife are ſued on the wife's bond en- 
tered into by the wife before marriage ; and judgment is bad 
thereupon, and the wife dies before execution; yet the huſ- 
band is liable; for the judgment has altered the debt. If 
| the huſband is abroad, beyond ſes, and the wife buys neceſ- 


4 2 Leon, 166, e Moor 218. f Noy's Max. c. 49- 
6 P. W. 730. Þ Blackfl, b. II. c. 39+ 
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faries during his abſence, this is a good evidence for a. * 
to ſuppoſe the conſent of the huſband *, | 


Debt againſt huſband for the lodging of his wife, and 
proof only made that he formerly cohabited with her, and 
owned her as his wife; this was held ſufficient to charge 
him. But the huſband may diſcharge himſelf if he can give 


elopements in evidence *, 


If a feme-covert is found guilty of a battery, and fined,. 
ſuch fine ſhall not be levied upon the huſband, But after 
the huſband's death, damages or a fine ſhall then be levied 
of the wife herſelf; and as for impriſonment, or other cor- 
poral pain, it ſhall be inflicted on the wife only, and not 
ppon the huſband for his wife's act, or default !, 


The buſband is by law anſwerable for all actions for which 
his wife ſtood attached at the time of the coverture; and alſo 
for all torts or treſpaſſes during coverture; in which caſe 
the ation muſt be joined againſt them both; for if ſhe alone 
is ſued, it might be the means of making the huſband's pro- 
perty liable, without giving him an opportunity to defend 
himſelf ®, If a man and his wife exhibit their bill of com- 
plaint, and the defendant puts in an anſwer, and the man 
dies, the woman ſhall be at her election whether ſhe will ex- 
hibit a new bill, or proceed upon the former, and the de- 
fendant ſhall be bound by the anſwer made to the man and 
his wife o. If a man exhibit a bill againſt an huſband and 
wife for a matter wholly concerning the wife, and both an- 
ſwer; and after the huſband dies, this will abate the ſuit, 
and the plaintiff cannot proceed againſt the wife without 


ix, N. B. 265. 3 Mod. 186. 10 Hen. VI. c. 10. 12.—. 20 & 22. 1 Sid. 
7 337. Kk 12 Mod, 372. 1 11 Mod. 253. Dalt. c. 139. 
® Hen. VI. c, 4, Co, Lit, 33. © Bar, & Fem. 313. ; 
| Tevivor: 
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revivor : for the wife ſhall not be conſtrained to abide by that 
anſwer which ſhe made with her huſband, becauſe ſhe wa 
then under the power and coercion of her huſband, and he 
being dead, and ſhe ſeiſed of the thing in queſtion as her 
former eſtate, ſhe ought to make a new anſwer ; but if ſhe 
chooſes to abide by the anſwer made with her huſband, the 
plaintiff may proceed without revivor 0 


A feme-covert lent 201. to be paid at 205. by the week, 
and one ſhilling and ſixpence intereſt, which amounted to 
thirty ſhillings, which the wife exacted and received; and 
this appearing in evidence in an action brought by the huſ- 
band ſor the money. Holt ch. j. ruled it to be an uſurious 
contract by the huſband, fufficient to diſcharge and avoid 
the obligation in a civil action, though not ſufficient to 
charge the huſband in a criminal indictment b. 

f | . 

Huſband and wife may be joint - tenants; but herein it is to 
be obſerved, that they being conſidered as one perſon in law; 
N an eſtate be made to huſband and wife, and a third per- 
ſon, and their heirs; the huſband and wife take but one 
moiety, and the third perſon the other %,—So there can be 
no moieties between huſband and wife, of an eſtate given to 
them jointly during coverture. Therefore if lands be given 
to huſband and wife, and their heirs, the huſband cannot 
during the wife's life diſpoſe of any part of it, but the whole 
muſt go to the ſurvivor of them. But if an eſtate be made 
to a man and a woman, and their heirs before marriage, and 
after they intermarry, the huſband and wife have moieties 
berween them *. 


A woman before her marriage being ' poſſeſſed of a term 
for years as executrix to her firſt huſband, and which was 


» Bar, & Fem. 313, skin. 348. q Liu. Sect. 207. 
r Co. Lit, 187. Y Ibid, 3 
. liable 


S NS  o & 23. 


THE PROPERTY or -WOMEN, 155 


liable as aſſets to the payment of his debts; in order thereto, 
and to raiſe money for that purpoſe, after marrying a ſecond 
huſband, ſhe, together with her huſband, enter into an 

t with A for the ſale of the houſe ſo held for years, 
for the reſidue of the term: for which A agreed to pay 450l. 
whereof 2101. was to be allowed in diſcharge of a mortgage, 
and the remaining 240], to be paid to them, Whereupon 
they execute an aſſignment of the houſe to A, with a receipt 
endorſed thereon for the whole purchaſe-money ; but A did 
not then pay the whole purchaſe-money, but gave a note for 
the payment of 2101. to the mortgagee, and the remaining 
2401. to the huſband and wife; when it afterwards appeared 
that the huſband and wife had by articles before marriage 
agreed to ſettle the houſe in queſtion for the benefit of them= 
ſelves and their iſſue ; of which the purchaſer A had no no- 
tice at the time of his purchaſe. The huſband and wife 
admitted that there were fuch articles, but inſiſted that the 
houſe laying in Middleſex, thofe articles were never re- 
giſtered in the Middleſex office, and therefore void as againſt 
the purchaſer A, But on an hearing before the maſter of 
the rolls it was decreed, that the two notes given for the 
purchaſe-money ſhould be delivered up, on a re- aſſignment 
of the houſe, by reaſon of the fraud of the huſband and his 
wife in concealing the articles, which decree was afterwards 
affirmed by the lord chancellor *, 


If a legacy be deviſed to a woman who takes a huſband, 
and the huſband empowers a perſon by his letter of attorney 
to receive ſuch legacy, and he by virtue of ſuch authority 
receives it, it therefore ceaſes to be a thing in action, and 
becomes a thing in poſſeſſion, and the huſband, or his exe- 
cutor, after the death of the wife, ſhall have action upon 
this receipt ® 5 


t Ab. Eq. Ca, 357. * Vern. 626. An 
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An annuity granted to a feme-ſole by indenture, ſhe mar. 
rying, the. huſband may releaſe the grantor from payment 
thereof during coverture, but on his death, the right thereto 
reverts to the wife. | 


Such actions as affirm property, as replevin, detinue, &c, 
muſt be brought in the name of the huſband only ; but ſuch 
actions as diſaffirm property, as treſpaſs, trover, &c. muſt 
be brought in the joint names-of huſband and wife, becauſe 
they are founded in tort made before coverture v. But in all 
caſes where the wife ſhall not have the thing when it is re- 
covered, neither ſole to herſelf, nor jointly with ber hu. 
band, but the huſband only ſhall have it, the action ſhall be 
brought in his name only, without the wife, —AQion of 
trover by the huſband for money, which the wife loſt at 
cards, and judgment was for him, though ſhe played in his 
abſence ; yet it is ſaid, that the huſband may have action 
for the money won by her *. 


If any one takes away another man's wife, and cloaths 
her, afterwards the huſband retakes her back, the garments 
ſhall ceaſe to be the property of him who provided them, 
being now annexed to the perſon of the woman v. 


If a leaſe is made by the father of A. in truſt, for the ad- 
vancement of his daughter, who marries with him, the huſ- 
band may clearly diſpoſe of this term without any remedy at 
common law being to be had *, 


An huſband poſſeſſed of a term of ſeventy years in right 
of his wife, may grant a leaſe of thoſe lands for twenty years 
to commence after his death, which ſhall bind the wife, 
becauſe the term being but a chattel, he had a power to dil- 


V Moor, 523. W Sid. 172, Bar. & Fem. 319, x Bar, & 
Fem. 320, y Moor, 214. 2 1 Bull, 118. 
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of it wholly ; but by his will he cannot deviſe any 
part of ſuch term. The reſidue is likewiſe liable to the 
debts, or forfeited by the crimes of the huſband ; and it 
ſeems, that if the huſband makes a leaſe of part of the wife's 
term, conditioned to render rent, and dies, his executors, 
and not his wife, ſhall have the rent although ſhe had the 
reverſion . a | 


A man ſeaſed of lands in right of his wife, if the wife is 
attainted of felony, the lord ſhall enter and ouſt the huſband. 
He gains nothing but a bare reception of profits till iſſue had; 
after iſſue he has eſtate for life b. 


An huſband ſeiſed of an eſtate jure uxoris, cannot make 
a firm and valid leaſe for any longer term than the joint lives 
of himſelf and his wife ; for then his intereſt expires ; but 
he may let leaſes to endure ſo long as his intereſt remains ©. 
But an huſband ſeiſed in right of his wife in fee ſimple, or 
fee tail, provided the wife joins in ſuch leaſe, may bind her 
and her heirs thereby *, | 


If a huſband makes a leaſe for years of the wife's land, 
and dies before the expiration of ſuch leaſe, it is not deter- 
mined nor void by his death, but voidable by the entry of 
his wife . If huſband and wife make a leaſe by indenture 
for term of years rendering rent, the leſſee enters; the huſ- 
band before the day of payment of the rent dies, the wife 
takes another huſband before the day of payment, who ac- 
cepts the rent at the day, and dies; the wife may not ouſt 
the leſſee; ſhe might have avoided the term before the day 
of payment at her pleaſure, if ſhe had not aſſigned away that 
liberty by her ſecond marriage 7 


2 Cro. Car. 344. V Bro, tit Charge. 111. © 1 Roll's Ab. $57. 
« Mod. gi, Black, b. II. c. 20. © Cro: Ja. 33. 1 Cro, Ja. 332+ 
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By the doctrine of remainders and reverſions, if he who 
Hath the reverſion of an eſtate in fee marries the tenant for 
years, there is no merger ; for he hath the inheritance in his 
own right, the leaſe in the right of his wife*.—According 
to the law phraſe, whenever a greater eſtate and a leſs coin- 
cide, and meet in one and the ſame perſon, without any in. 
termediate eſtate ; the leſs is ſaid to be merged, that is ſunk, 
or drowned in the greater, 


A feme-ſole ſeiſed of a manor wherein there are copy- 
holds marrying one of the copyholders, that 9 is 
ſuſpended by the — h, 


If an huſband ſeiſed in right of his wife of a manor to 
which an advowſon is appendant, aliens the manor by acres 
to diverſe perſons, ſaving one acre, the adyowſon ſhall be 
appendant to that acre ; but if one or two acres of the manor 
be granted together with the advowſon, the advowſon is ap- 
pendant to ſuch land, eſpecially after the grantee hath pre- 
ſentedi, Or if a leſſee for life of a manor to which an 
advowſon belongs aliens one acre with the advowſon ap- 
pendant, it is ſeparated from the manor along with that ſingle 
Acre x. . 


If a man marries a woman poſſeſſed of an advowſon, or 
the part of one, to ber and her heirs, he may not only pre- 
. ſent jointly with his wife during the coverture, but if the 
church being void, the wife dies, having no iſſue, he ſhall 
preſent to the void turn. But if there is iſſue by her, the 
right of preſenting is veſted in him as tenant by the courteſy. 
And it ſhal} be ſo although the right of patronage, ſo far as 
it was in the wiſe, deſcends to her heir; and though the wife 


8 . Cro. Jac. 275. Co. Liu. 338. ., Þ Cro, Eliz. 
i Waiſ, c. 7 1 Idem. : 
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did never preſent to it, but died before the church voided, 
ſhe having thereby only a ſeiſin in law; and if ſuch huſband 
die after having preſented to ſuch church, and before the 
church is filled, the huſband's executors ſhall have the turn, 
and not the heirs?, Such marriages as are invalid for any 
of the reaſons which are cognizable by the eccleſiaſtical 
court, cannot be conſidered as null in any temporal court, 
| unleſs a ſentence be actually obtained in the eccleſiaſtical 
court, declaring them ſo to be. Therefore all property 
transferrable in conſequence of ſuch'marriage muſt be ad- 
judged in the ſame manner as if the marriage was, to all 
intents and purpoſes, legal and unexceptionable, until ſuch 
marriage is declared null and void. And if no ſuch difan- 
nulling takes place during the life-time of the parties, they 
| are eſteemed valid to all civil purpoſes, and the matter is no 
| longer cognizable in the eccleſiaſtical court. Thus a man 
who married his firſt wife's ſiſter, ſhe dying, the eccleſiaſtical 
court was moved to annul the ſecond inceſtuous marriage, 
and baſtardize the iſſue ; but the court of King's Bench 
granted a prohibition to ſtop proceedings, founded on this 
principle of reaſon, that one of the parties being deceaſed, 
the eccleſiaſtical cenſure could not operate, and all ſentences 
there pronounced being pro ſalute animarum, no ſuch effect 
could in this caſe be produced. The marriage therefore was 
conſidered as valid with reſpect to the iſſue, who were deemed 
legitimate ; but the ſurviving offender, the huſband, was 
permitted to be proceeded againſt for inceſt u. 
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» An huſband giving a bond to his wife for payment of a 
ſum of money in caſe ſhe ſurvive him ; and after becoming 
bankrupt, the wife ſhall claim no divident out of his eſtate by 

| virtue of ſuch bond. But the lord chancellor obſerved, 
that a bottomree bond entered into, and the ſhip returning 


1 Watf. c. 9. m 8K. 348. See B. 1c, 0 
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ſafe before the dividend actually made, ſhe ſhould receive 
her ſhare of the dividend, though the bond was contingent 
at firſt, becauſe the contingency: was then at an end a. But 
if a feme-covert agree to ſell her inheritance, on condition 
that part of the money ariſing from the land fold ſhall be to 
her own proper uſe; and ſuch proportion is veſted in the 
hands. of truſtees, ſuch money ſhall not be liable to the 
huſband's debts, even though the wife afterwards agrees that 
it ſhould be liable ©. 


An huſband promiſes to leave his wife 400l. if ſhe will 
Join in ſale of her lands, and let him have the money to trade 
with ; ſhe joins, and fix. months after he gives bond to a 
ſtranger to pay his wife 3ool. after his death; and Hale ch, j. 
was of opinion, that this bond was not fraudulent againſt 
creditors ?. | 


If a feme-ſole is ſeiſed of lands in fee, of which ſhe is 
diſſeiſed, and afterwards marries, the huſband and wife, in 
right of the wife may enter, and ouſt the diſſeiſor; but if 
during her coverture no ſuch entry is made, and the diſſeiſor 
die ſeiſed, the wife cannot enter after the death of her huſ- 
band, becauſe ſhe ſhould have done it when ſole, and it was 
her folly to take ſuch an huſband as would not enter before 
the deſcent to the diſſeiſor's heir. But if the woman was 
within age at the time of her marriage, then the dying ſeiſed 
ſhall not, after the death of her huſband, take away her right 
of entry to ouſt the heir, becauſe no folly can in that caſe 

be accounted to her before coverture, and afterwards ſhe 
cannot enter without her huſband 4. 


and the heirs 
ſe huſband ſuffers 


; Lands are given to A and to B, a \feme-ſol 
of the body of A. AandB intermarry 


n Caſe of Chawell and Caſſanet, M. 1728. Bar. & Nm. 735 23 Vern. 64 
P 2 Lev. 1483. 4 Bar, & Fem. 199. ba 
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common recovery againſt himſelf only, without naming his 
wife: the recovery is falſiſied for one moiety, beckuſe the 
wife who was joint-tenant with A was not named, and a 
party to the recovery. It therefore cannot bind the moiety 
of the wife ©, ATI ar reg, 

If a feoffee to uſes whether man or woman marries, the 
wife who was aſſigned her dower is not liable to perform the 
uſe, nor the huſband who retained the pofleſſion as tenant 
by the courteſy ; becauſe in either caſe they were not parties 
to the truſt, but came in by act of law*, But at preſent 
truſts are made to anſwer all the beneficial ends of uſes with- 
out their inconveniencies or frauds, The truſtee is conſi- 
dered as merely the inſtrument of cqnveyance, and can in 
no ſhape affect the eſtate, unleſs by alienation for a valuable 
conſideration, to a purchaſer without notice; which as ceſtuy 
que uſe is generally in poſſeſſion of the land, is a thing that 
can rarely happen. The truſt will deſcend, may be aliened, 
is liable to debts, to forfeiture, to leaſes, and other incum« 
brances, nay even to the curteſy of the huſband, as if it was 
an eſtate at law, It has not yet indeed been ſubject to 
dower, more to a cautious adherence to ſome haſty prece- 
dents t, than from any well-grounded principle. It hath 
alſo been held not liable to eſcheat to the lord, in conſe- 
quence of attainder or want of heirs , b&caaſe the truſt could 
never be intended for his benefit, 


D 


A man ſeifed of land, may make a kind of conveyatice 
called a covenant, to ſtand ſeiſed to uſes by which he cove- 
nants in conſideration of blood or marriage; that he will 


+ Lord Norris's Caſe, 1 Leon, 270. s Blackſt. b. II. e. 20. trCh, 


Rep. 254. 2 P. W. 640, v Hard. 494. Cafe of Burgeſs and Wheate, 
H. 3a. G. II. 
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ſtand ſeiſed of the ſame to the uſe of his child, wife, or 
kinſman, for life in tail or in fee, The party intended to be 
benefited having by this means acquired the uſe, is thereby 
put at once into corporal poſſeſſion of the land; but this kind 
of conveyance can only take effect, when made upon ſuch 
weighty and intereſting conſiderations as thoſe of blood ot 
marriage. 


A. marries B. an adminiſtratrix, who had waſted a greit 
part of the eſtate before the marriage. Afterwards, a (uit 
is brought againſt them for a diſtribution, and a decree i, 
obtained, when the wife dies; and the court decree, that 
the huſband is not to be charged further, than with what 
came to his or his wife's hands after marriage ?. 


* 


Goods deviſed to a ſeme- covert for life, and after her de- 
ceaſe to A. if the wife living apart from her huſband waſte 
ſuch goods, the huſband ſhall on her death be charged by 
A. to make good ſuch waſte *. | 


The huſband is not chargeable in a court of law or equity, 
with any debts of his wife after her deceaſe ; no not even 
though he had a large fortune with her *. 


If an huſband ſeiſed jure uxorit, ſhall after the determi- 
nation of his intereſt therein, hold over and continue in 
poſſeſſion of the lands or tenements, he is adjudged to bea 
treſpaſſer, and the reverſioner or remainder man, may once 
In every year, by motion in the court of chancery, procure 
the ceſtui que vie, or holder of the lands for life, to be pro- 
duced by the tenant of the lands; or he may enter thereon 
in caſe of a refuſal. or wilful neglect d. And if the huſband 
holds over the land of which he is ſo ſeiſed after the deter- 


x Bacon's Uſe of the Law, 151. Y 2 Vint. 118. 2 x Vern, 143. 
a Caſes, Talb, 173. 3P. W. 409, d 6 Ann, c, 7. 
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mination of his right by the death of his wife, the rever- 
ſioner is entitled to recover by action of debt, a rent of 
double the arinual value of the premiſes in caſe he himſelf 


„ a a 


ch poſſeſſion *, 


An huſband ſeiſed in right of his wife, is entitled to em- 
blements of ſuch inheritance on her death 4. 


Where the wife is executrix and legatee, if ſhe claims as 
executrix, marries, and then dies; if the ſecond huſband 
will have advantage of it, he muſt take letters of admini- 
ſtration, de honis non of the firſt huſband, and not of the 
wife; but if ſhe had claimed the land, and the term in it as 
legatee, and had not been in poſſeſſion, adminiſtration taken 
of the rights and debts of the wife had been good as to that 
intent, though the wife was not in actual poſſeſſion, but 
only had a right to it; and of ſuch things in action the huſ- 
band might be executor or adminiſtrator to his wife ; and if 
the huſband takes adminiſtration differently, and brings ac- 
tion, he will be nonſuit *, 


Of Tenant by the Curteſy of England. 


Tenant by the curteſy of England is, where a man 


T marries a woman ſeiſed of lands or tenements in fee 
ce ſimple, or fee tail; that is, of any eſtate of inheritance z 
re and has by her iſſue born alive, which was capable of inhe- 


riting her eſtate, In that caſe he ſhall, on the death of his 
wife, hold the lands for his life, as tenant by the curteſy 
of England fo And the huſband is entitled to do homage to 
the lord for the wife's lands alone. This law prevails like- 


Ley. 216. 


© 4 Geo, II. c. 28. 
Litt, Sect. 35 32. 


4 Lite. ſect. 68. 
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wiſe in Scotland and Ireland . By the feodal law, if , 
woman ſeiſed of lands had iſſue by her huſband and died, the 
huſband was the natural guardian of the child, and as ſuch 
is in reaſon entitled to the profits of the lands in order to 
maintain it; and therefore the heir apparent of the tenant 
by the curteſy, could not be in ward to the lord of the fee, 
during the life of ſuch tenant, As ſoon therefore as any 
child was born, the father began to have a permanant intereſt 
in the lands; he became one of the pares curtis, and was 
called tenant by the curteſy initiate. And this eſtate being 
once veſted in him by the birth of the child, was not liable 
to be determined by the ſubſequent death or coming of age 
of the infant *, There are four requiſites neceſſary to make 
a tenancy by the curteſy, marriage — ſeiſin of the wife— 
iſſue—and death of the wife. The marriage muſt be cano- 
nical and legal. The ſeiſin of the wife muſt be an actual 
ſeiſin or poſſeſſion of the lands; not a bare right to poſſes, 
which is a ſeiſin in law; but an actual poſſeſſion, which is: 
ſeifin in deed. And therefore a man ſhall not be tenant by 
the curteſy of a remainder or reverſion. But of ſome incor- 
poreal hereditaments, a man may be tenant by the curteſy, 
though there has been no actual ſeiſin of the wife; as in caſe 
of an advowſon, as has been already ſhewn in page 158, where 
the church has not become void in the life time of the wife, 
which a man may hold by the curteſy, becauſe it is impoſ- 
ſible to have had actual ſeiſin of it, and impotentia excuſat 
legem. If a wife be an ideot, the huſband ſhall not be te- 
nant by the eurteſy of her lands; for the king by preroga- 
tive is entitled to them, the inftant ſhe herſelf has any title, 
and ſince ſhe never could be rightfully ſeiſed of theſe lands, 
and the huſband's title depends entirely on her ſeiſin, the 
huſband can have no title as tenant” by the curteſy i, The 
iſſue muſt be born alive, Some have had a notion, that it 


5 By an Order of Hen, III. h 2 Bac. Ab, 659. i Plow. 263- 
| muſt 


* 
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muſt be heard to cry ; but that is a miſtake, Crying indeed 


is the ſtrongeſt evidence of its being born alive, but it is 
not the only evidence, The iſſue alſo muſt be born during 
the life of the mother ; for if the mother dies in labour, and 
the cæſarian operation is performed, the huſband in that 
caſe ſhall not be tenant by the curteſy ; becauſe at the in- 
ſtant of the mother's death, he was clearly not entitled, as 
having had no iſſue born, but the land deſcended to the child 


while yet in its mother's womb ; and the eſtate being once 


veſted, ſhall not afterwards be taken away *, In gavel- 
kind lands a huſband may be tenant by the curteſy without 
having any iſſue l. But in general there muſt be iſſue born; 
and ſuch iſſue muſt alſo be capable of inheriting the mother's 
eſtate. Therefore if a woman be tenant in tail male, and 
hath only a daughter born, the huſband is not thereby en- 
titled to be tenant by the curteſy ; becauſe ſuch female iſſue 
can never inherit an eſtate ſo deſcending. And this ſeems to 
be the true reaſon why the huſband cannot be tenant by the 
curteſy of any lands, of which the wife was not actually 
ſeiſed ; becauſe in order to entitle himſelf to ſuch eſtate, he 
muſt have begotten iſſue, that may be heir to the wife; 
but no one by the ſtanding rule of law, can be heir to the 
anceſtor of any land, whereof the anceſtor was not actually 
ſeiſed ; and therefore as the huſband hath never begotten any 
iſſue that can be heir to thoſe lands, he ſhall not be tenant 
of them by the curteſy. And hence we may obſerve, with 
how much nicety and conſideration the old rules of law were 
framed ; and how cloſely they are connected and interwoven 
together, ſupporting, illuſtrating, and demonſtrating one 
another. The time when the iſſue was born is immaterial, 
provided it were during the coverture, For whether it were 
born before or after the wife's ſeiſin of the lands; whether 
it be living or dead at the time of the ſeiſin, or at the time 
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of the wife's deceaſe, the huſband ſhall be tenant by the cur. 
teſy. And it was before obſerved, that he does this initiate, 
and may do many acts to charge the lands; but his eſtate 
is not conſummate till the death of the wife, which is the 
laſt requiſite to make a tenant by the curteſy n. But though 
a man cannot be tenant by the curteſy of a bare right, title, 
uſe, reverſion or remainder expectant upon any eſtate or 
freehold, yet if ſuch particular eſtate determine to the wiſe 
during coverture, he ſhall then inherit at her deceaſe, A 
copyholder may, in many manors, be tenant by the cur. 
teſy, ſubject, however, to be deprived of it upon the con. 
currence of thoſe circumſtances which the will of the lord 
promulged by immemorial cuſtom has declared to be a for. 
feiture, or abſolute determination of his intereſt. As, in 
ſome manors, the want of iſſue male; in others the cutting 
down timber; the non-payment of a fine, and the like; 
but the freehold of the whole manor abides always in the 
Jord anly, who hath granted out the uſe and occupation, 
but not the corporal ſeiſin or true poſſeſſion of certain parts 
or parcels thereof to ſuch his cuſtomary tenant at will ", 
If a woman, the tenant in tail general, marries and has iſſue, 
which iſſue die, and afterwards the wife; notwithſtanding 
the eſtate is thereby determined, yet the huſband ſhall be 
tenant by the curteſy . 


 Blackff, b. II. c. $. „ Blackft, b. II. c, 9. *3 Co. 30. 
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Of the Condition of a Wife. 


Privileges of a Qucen-Conſort. 


HE wife of the reigning king is, in conſequence of her 
marriage, entitled to many peculiar privileges. She 
alone is exempt from the general laws reſpeQing femes- 


covert, which do not ſuffer them to be conſidered as capable 


of poſſeſſing any property in their own right; on the con- 
trary the queen-conſort is entitled to a legal and ſeparate 
exiſtence, independant of her huſband ; ſhe may purchaſe 
property in lands, and make conveyance of lands, and do 
other acts peculiar to the right owner, without the interfe- 
rence of her huſband. A grant likewiſe made by the king 
to her is a good one, which is not the caſe with any other 
huſband's grant to his wife. She may alſo ſue and be ſued 
alone, without joining her huſband, She may alſo have a 
ſeparate property in goods as well as land, and have a right 
to diſpoſe of them by will; and in all legal proceedings ſhe 
is looked upon as a feme-ſole, and not as a feme-covert, as a 
ſingle, not as a married woman“. She may be endowed, 
although an alien, for the law makes a particular reſerve on 
her account, all widows whoare aliens being barred of their 
dower,—The queen-conſort cannot be ſeiſed of lands to 
truſt, or any uſe but her own. So that ſhe may hold land, 
but is not compellable to execute the truſt, Further, the 
queen pays no toll, and is not liable to any amercment in 
any court: but in every other reſpect ſhe is upon the ſame 
footing with other ſubjects, being to all intents and purpoſes 


P Finch, L. Co. Litt. 233. 
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the king's ſubject, and not his equal a. Queen Gold, or 


aurum reginæ, is a royal revenue belonging to every queen. 
conſort of England, during her marriage with the king of 
England ; and due from every perſon who hath made a vo. 
luntary offering or fine to the king, amounting to ten marks 
or upwards, in conſideration of any privileges, grants, li. 
cenſes, pardons, or other matter of royal favour conferred 
upon him by the king : and it is due in the proportion of 
one-tenth part more, over and above the entire offering or 
fine made to the king, and becomes an actual debt of record 
to the queen's majeſty, by the mere recording the fine”, As, 
if an hundred marks of ſilver be given to the king for liberty 
to take in mortmain ; or to have a fair, market, park, cloſe, 
or free warren : there the queen is entitled to ten marks of 
filver, or (what was formerly an equivalent denomination) 
to one mark in gold, by the name of Queen Gold, or aurum 
regina. But no ſuch payment is due for any aids or ſubſi- 
dics granted to the king in parliament, or convocation ; nor 
for fines impoſed by courts on offenders, againſt their will ; 
nor for voluntary preſents to the king, without any conh- 
deration moving from him to the ſubject ; nor for any ſale or 
contract, whereby the preſent poſſeſſions or revenues of the 
crown are granted away or diminiſhed*, The revenue of 
our ancient queens, before and ſoon after the conqueſt, ſeems 
to have conſiſted in certain reſervations of rents out of the 
demeſne lands of the crown, which were expreſsly appro- 
priated to her majeſty, diſtinct from the king. It is frequent 
in domeſday-book; after ſpecifying the rent due to the 
crown, to add likewiſe the quantity of gold, or other ren- 
ders reſerved to the queen, Theſe were frequently appro- 
priated to particular purpoſes ; to buy wool for her majeſty's 
uſe ; to purchaſe oil for her lamps; or to furniſh her attire 


q Finch L. 185, r Pryn, Aur. Reg. 3. 8 12 Rep. al. 
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from head to foot, which was frequently very coſtly, as one 

ſingle robe in the fifth year of Henry II. ſtood the city of 

London in upwards of fourſcore pounds u: a practice 

ſomewhat ſimilar to that in the eaſtern countries, where all 
the cities and provinces were ſpecifically aſſigned to pur- 

chaſe particular parts of the queen's apparel. And for a 

further adCition to her income, this duty of Queen Gold is 

ſuppoſed to have been originally granted ; thoſe matters of 
grace and favour, out of which it aroſe, being frequently ob- 

tained from the crown, by the powerful interceſſion of the 

queen, There are traces of its payment, though obſcure 

ones, in the book of Domeſday, and in the great pipe-roll of 
Henry the Firſt, In the reign of Henry the Second, the 
manner of collecting it appears to have been well underſtood, 
and it forms a diſtin head in the ancient dialogue of the 
exchequer, written in the time of that prince, and uſually 
attributed to Gervaſe of Tilbury, From that time down- 
wards it was regularly claimed and enjoyed by all the queen- 
conſorts of England till the death of Henry VIII. though 
after the acceſſion of the Tudor family, the collecting of it 
ſeems to have been much neglected ; and there being no 
queen-conſort afterwards till the acceſſion of James I. a pe- 
riod of near ſixty years, its very nature and quantity became 
then a matter of doubt: and being referred by the king to 
the chief juſtices and chief baron, their report of it was ſo 
very unfavourable, that queen Ann, the conſort of that 
prince, (though ſhe claimed it) yet never thought proper to 
exact it, In 1635, 11 Charles I. a time fertile of expedients 
for raiſing money upon dormant precedents, in our old 
records, that king, at the petition of his queen Henrietta 
Maria, iſſued out his writ for levying it; but afterwards 
purchaſed it of his conſort. at the price of ten thouſand 
pounds, finding it perhaps too trifling and troubleſome to 
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levy. And when afterwards at the reſtoration, by the aboli- 
tion of the military tenures, and the fines that were conſe- 
quent upon them, the little that legally remained of this re. 
venue was reduced to almoſt nothing at all, in vain did 
Mr. Prynne, by a treatiſe which does honour to his abilities 
as 2 painful and judicious antiquarian, endeavour to excite 
queen Catherine torevive this antiquated claim .- By ſecond 
Geo. III. c. 1. the ſum of 100,0001. per annum, arifing 
out of the poſt- office, is ſettled on the preſent queen-conſort 
in cafe ſhe furvives his majeſty, free from all taxes and 
charges. Likewiſe his majeſty is empowered to grant to his 
conſort the palace of Somerſet-Houſe, and the lodge in 
Richmond Great Park, with the lands and premiſes belong- 
ing thereto, And by the 15th Geo. III. c. 33. Buckingham- 
Houſe, with certain lands adjacent, are veſted in truſtees to 
the uſe of his majeſty, in lieu of Somerſet-Houſe, and the 
former is hereafter to be known and deſcribed by the 
name of the Queen's-palace. 


Wife tranſacting for her Huſband. 


A Wife, a friend, a relation, that uſed to tranſact buſineſs 

for a man, are guoad hoc his ſervants, and the principal 
muſt anſwer for their conduct. For the law implies that 
they all act under a general command; and without ſuch 2 
doctrine as this no mutual intercourſe between man and man 
could ſubſiſt with any tolerable convenience *. 


Feme-covert entering into a Bond with a Stranger. 


Bond entered into by a feme-covert, or an infant, is 
void: but if either of them enter together with a 
ſtranger, who has neither of theſe diſabilities, into an obliga- 


* Blackfi. b. I. c. 4 * Blackſt. b. I. e. 14. 
tion, 
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tion, it ſhall bind the ſtranger, though it is void as to the 
woman or infant, 


The Wife of a Huſband who has adjured the Realm. 


A* huſband who has adjured the realm, or is baniſhed, is 

thereby civiliter mortuus, and being diſabled to ſue or 
be ſued in right of his wife, ſhe muſt be conſidered as a feme- 
ſole ; for it would be unreaſonable that ſhe ſhould be reme- 
dileſs on her part, and equally hard on thoſe who had any 
demands on her ; that not being able to have any redreſs from 
her huſband, they ſhall not have any againſt her *, 


Feme-covert, a Popiſh recuſant Convict᷑. 


A Married woman who is a Popiſh recuſant, convicted in 

a court of law of not attending the ſervice of the 
church of England, is liable to ſuffer a forfeiture of two- 
thirds of her dower or jointure. She may not be executrix 
or adminiſtratrix to her huſband, or have any part of his 
goods; and whilſt ſhe remains a feme-covert, ſhe may be 
kept in priſon, unleſs redeemed by her huſband, either with 
the payment of 101. a month, or one-third of his lands v. 
But it is faid that ſuch wife is entitled to one-third of the 
ſurpluſage of her huſband's effects in caſe he dies inteſtate, 
although ſhe be a Papiſt. For in the caſe of dying inteſtate, 
the diſtribution is the act of the law. It is the legiſlator that 
gives theſe diſtributive ſhares to the widow, and next of kin. 
It is a ſucceſſion ab inteſtato to a perſonal eſtate, ſimilar to a 
deſcent of lands, where an heir, though a Papiſt, if above 


the age of eighteen years and ſix months may inherit *. And 
the editor of Pere Williams obſerves in a note*, that from 


* Co. Litt. 133. 3 Bulſt. 288, y 7 Jac. I. e. 6. * T. 2730+ 
Pavers and Davis, 3 P. W. 48. page 49- 


the 


„ 


n 


++ — 
— LEST A 


— — 2 
W ägN!AU—ñ — ãu—F — — ̃ ß — —H -—— — 
- & © * 


— &. 


172 True LAWS pxsPECTING 


the ſamereaſon it ſhould ſeem, that a Papiſt is capable of 
taking as tenant by the curteſy, or tenant in dower. 


Feme-covert may purchaſe an Efaate. 


A Married woman may purchaſe an eſtate without the 

conſent of her huſband ; and the conveyance is good 
during coverture, till he avoids it by ſome act declaring his 
diſſent; and though he does nothing to avoid it, or even if 
he actually conſents, the feme-covert may, herſelf, after the 
death of her huſband, waive, or diſagree to the ſame ; nay, 
even her heirs may waive it after her, if ſhe dies before 
her huſband ; or if in her widowhood ſhe does nothing to 
expreſs her conſent or agreement. But the coveyance, or 
other contract of a feme-covert, except by ſome matter of 
record, is abſolutely void, and not merely voidable, and 
therefore cannot be affirmed or made good by any ſubſequent 
agreement?, And this reſtricted right of purchaſing lands 
which the law allows to femes-covert is granted, becauſe it 
does not make the property of the huſband liable to any 
diſadvantage, nor does it ſupport a ſeparate will, or power 
of contracting in the wife, but here the will of the wife is 
ſuppoſed concurrent with that of the huſband, as it is ſup- 
poſed to be a beneficial contract; and therefore if he neither 
agrees nor diſagrees to ſuch purchaſe, his conduct ſhall be 
interpreted to ſignify a tacit conſent ; and becauſe the wife 
during her coverture is ſuppoſed to have no will of her own, 
ſhe is not indiſpenſibly bound to the contract when ſhe be- 
comes ſole*, 


A Feme- ſele Merchant. 


Feme-covert is warranted by law to ſel] goods in open 
market, and her huſband cannot reclaim any goods ſo 
fold, provided ſuch woman is uſually accuſtomed to trade 


„ 27 Hen, VIII. c. 20, © 11nk, 3. 2 Bacon's Ab. 252. 
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for herſelf. A feme-covert in London, being a ſole trader, 
is liable according to the cuſtom to a commiſſion of bank- 
rupt. And the daughter of a freeman of London, being a 
married woman, if ſhe trades ſeparately from her huſband, 
ſhe may be a bankrupt *.—An action was brought by the 
aſſignees of Jane Cox, a ſole trader in London, and a bank- 
rupt, againſt the aſſignees of John Cox, her huſband, who 
was alſo a bankrupt, in order to try whether the plaintiffs, 
as aſſignees of Jane, had a right to certain goods in the mil- 
linery trade carried on by her after her marriage, which 
goods had been ſeiſed by the aſſignees of John Cox her huſ- 
band, It was tried by lord Mansfield at Guildhall, by a 
ſpecial jury, and a verdict was given for the plaintiffs, the 
aſſignees of Jane Cox, ſubje to the opinion of the court 
of King's Bench upon the following facts and cuſtom. 
The commiſſion againſt John Cox the huſband, iſſued 
on the 13th of March 1764, and the commiſſion againit 
Jane his wife, on the 26th of April following. The cuſ- 
tom of London, taken and tranſlated from Liber albus in the 
town clerk's office, is as follows: Where a feme, covert 
of a huſband, uſeth any craft in the ſaid city, on her ſole ac- 
count, whereof the huſband meddleth not, ſuch a woman 
ſhall be charged as a feme ſole concerning every thing that 
toucheth her craft. And if the huſband and wife ſhall be 
impleaded, in ſuch caſe the wife ſhall plead as a feme ſole; 
and if ſhe is condemned, ſhe ſhall be committed to priſon 
till ſhe has made ſatisfaction; and the huſband and his goods 
ſhall not in ſuch caſe be charged and impeached.” It ap- 
peared, that Jane Cox was a ſole trader; carried on a ſe- 
parate trade within the city of London, and that the fans 
for which the action was brought, were part of the effects 
of her ſole trade; and that the aſſignees of her huſband's 
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commiſſion ſeized them the day the commiſſion iſſued again} 
him. The queſtion for the court thetefore was, whethet 
the affignees of John the huſband, had a right to take the 
ſeparate effects of Jane his wife, who was a ſole trader, and 
apply them towards ſatisfying the debts of the huſband, in 
prejudice of the ſeparate creditors of the wife ? And whether 
a commiſſion of bankruptcy may iſſue againſt a married wo- 
man being a ſole trader It was inſiſted, that wherever 2 
wife, being a ſole trader, according to the cuſtom of Lon- 
don, continues liable to her own ſeparate debts, her pro- 
perty in her effects muſt neceſſarily remain in her for the 
purpoſes of the trade, otherwiſe ſhe would be liable to per- 
petual impriſoament. On the other hand it was inſiſted, 
that the huſband may put an end to his wife's ſole trade 
whenever he pleaſes, and at the end of it, the profits of it 
will be his property: his power over her effects, and his 
property in them, always remain in him though ſubject to 
a right of action in her creditors. And as the cuſtom is to- 
tally ſilent as to the intereſt and property of the huſband in 
the- wife's goods, therefore it ſhould be left to the eommon 
law. It was inſiſted, that every particle of intereſt in the 
bankrupt paſſes to his aſſignees. And here the property 
was veited in the huſband's aſſignees before the wife's aſlig- 
. nees had any right. It was further inſiſted by Mr. Dun- 
ning, that a woman marrying, and uſing a trade ſole, is not 
within the ſpirit of the bankrupt laws, though within the 
letter ; and that this is only the ſecond inſtance of ſuch a 
commiſſion iſſuing ; ; there was ſuch an one in the year 1741, 
but that was not litigated, it paſſed ſub filentio, The ſta- 
tutes of queen Elizabeth and king James, reſpecting bank- 
rupts, make proviſions that are penal, and even capital, 
which muſt relate to free agents. But a married woman is 
not ſo. She is under the coercion of her huſband; he may 


prevent her from ſurrendering, Other proviſions in theſe 
acts 
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as relate to lands, and chattels real, and choſes in action, 
and theſe were never meant to be taken from the married 
woman. She may have dower or jointure, and how is ſhe 
to convey her right? It was not meant to make her goods 
liable to ſuch a ſevere execution as theſe acts of parliament 
render the objects of them liable to; ſhe has not ſuch a ſole 
property in them as to exclude the rights of her huſhand. 
Her creditors may take their remedy under the commiſſion 
iſſued againſt her huſband. Lord Mansfield ſaid, that as to 
the ſingle inſtance of a commiſton having ever been actually 
iſſued before againſt a feme-covert ſole trader, it is perhaps 
only the firſt that has been found, it does not follow there- 
fore that there was certainly none before it. There proba- 
bly were others, though not now recollected, or particu- 
larly aſcertained. His lordſhip took notice, that Mr, Dun- 
ning had put the queſtion upon this point, whether the huſ- 
band is totally excluded from all power over the effects of 
his wife; whereas the preſent queſtion is not between the 
huſband and wife, but between his and her creditors ; ſhe is 


no party to this caſe, therefore it is not neceſſary to go into 


that queſtion; but taking it for granted, that a huſband 
might put a ſtop to his wife's ſeparate trade in future; and 
after that might have a right to the reſidue, (I ſay in futuro, 
for he certainly cannot do it with a retroſpect) yet it does 
not follow, that he can take to himſelf what belongs to her 
creditors. This would deſtroy the cuſtom by rendering it 
nugatory and ineffectual. And if he himſelf could not pre- 
Judice her creditors, his aſſignees cannot do it. The feme 


ſole trader in London, under this cuſtom, muſt indeed bring 


her action in London, but ſuch cuſtom will be allowed in 
any other court. In a defence by the huſband, perhaps 
there might be difficulty in the wife's having a remedy her- 
ſelf againſt her huſband ; but there is none as to the credi- 


tors of the wife; they are entitled to a remedy for the ſeizure 
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of her effects, out of which they were to be paid their juſt 
debts ; the ſeparate effects of the wife are in the firſt place 
liable to her ſeparate creditors ; but if they were liable in 
the firſt place to the huſband's debts, this would deſtroy the 
end of the cuſtom. In joint commiſſions of bankruptcy, 
joint debts are firſt paid, then the ſeparate debts. So alſo 
where there are different joint commiſſions. As to the ſe. 
cond point; whether ſhe is liable to a commiſſion ? The 
ſtatutes of bankruptcy extend to the city of London; and 
the words of the ſtatutes take in this caſe; and it is for the 
benefit of the wife that ſhe ſhould be liable to a commiſſion, 
becauſe otherwiſe ſne would be liable to perpetual impriſon- 
ment. It is alſo for the benefit of the creditors, who cannot 
by reaſon of this cuſtom come at the huſband. There is no 
reaſon to take this caſe out of the acts relating to bankrupt- 
cy : the huſband himſelf was not liable to the wife's credi- 
tors, nor had he any demand upon them. The conſe- 
quences of her bankruptcy as a ſole trader, concern only 
the relation in which ſhe ſtands to her creditors and they to 
her: as to the precedents, there is no method of ſearching 
for commiſſions that may have iſſued againſt ſole traders ; but 
there is one inſtance produced of ſuch a commiſſion, which 
is very expreſs . As to Mr. Dunning's ſuppoſed inconve- 
niencies, this cuſtom affects no rights but ſuch as are the 
ſubject of the cuſtom ; not marital or any other rights; and 
as to the danger of the wife, from the coercion of the huſ- 
band, ſhe will never be liable to the guilt of a capital of- 
fence, where ſhe was under an invincible neceſſity. And 
the court were of opinion, that a commiſhon might be taken 
out againſt her as a ſole trader, with reſpect to her ſeparate 
effects in trade; and therefore decreed judgment for the 


e Cecil and Juxon againk Juxon, 1 Atk, 278. 
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plaintiffs „It has been ſaid, that a man martying a wo- 
man who is a ſole merchant trader, who dies, and at her 
death ſhe is indebted to ſeveral perſons for wares, which ſhe 
had bought of them for the uſe of her ſhop or trade; that 
ſuch huſband is deemed exempt from paying the creditors of 
ſuch wife, although the goods come into his poſſeſſion in 
right of being her huſband z upon plea made by him that he 
is neither executor or adminiſtrator to the deceaſed s, If a 
feme-covert trades by herſelf, in any trade with which her 
huſband doth not intermeddle, and buys and ſells in that 
trade, there the feme ſhall be ſued, and the huſband named 
for conformity only. And if judgment be given againſt him, 
execution ſhall be only againſt the feme b.— B was a vintner, 
and being preſſed for a ſoldier went abroad, leaving a wife, 
who took a houſe, and bought wine of L, who truſted her 
as a feme-ſole merchant. Afterwards the huſband returned, 
and then the wife refuſed to pay for the wine; and the 
queſtion was, whether ſhe was a feme-ſole merchant by the 
cuſtom. The court was divided. Her huſband having ex- 
erciſed the ſame trade, it was thought that the wife did not 
come within the cuſtom ;z and ſome thought that feme-ſole 
merchant ought to be the widow of a tradeſman who takes a 
ſecond huſband ; and ſhe after exerciſes the trade of her firſt 
huſband, But on the other hand it was held, that if the 
huſband interfere with the trade of the wife, then ſhe is not 
a feme-ſole merchant. But if the huſband is beyond ſea, 
or becomes bankrupt, or leaves his trade; or they both exer- 
ciſe the ſame trade diſtinctly by themſelves, and do not inter» 
meddle with each other, the wife is ſole merchant i, 


f La Vie and another, Afignees of Jane Cot, againſt Phillips and others, 
Aſſignees of John Cox, M. 6 Geo, 3 Bur. Manſ, 1776. 8 Bare 
Fem, 291. h Cre. Car, 69. i Litt, Rep. 31. C 67, 
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N Heriat or Mortuary paid on the Death of a Feme-cotert, 


HE lord can claim no heriot on the death of a feme. 

covert, for ſhe can have no ownerſhip in things per- 
ſonal *, Likewiſe no mortuary is to be paid to the miniſter 
on her death.— A mortuary is a kind of eccleſiaſtical heriot, 
being 4 cuſtomary gift claimed by, and due to the miniſter of 
the pariſh on the death of his pariſhioners, They ane con- 
fdered as a kind of voluntary bequeſt to the church, as an 
Expiation or atonement to the clergy for the perſonal tythes, 
and the other ecclefiaſtical dues which the + in their life. 
. de neglected or . et to pay. 


Pome covert making a Will; and Revocation: of Will h 
Marriage. 


Married woman is not conſidered as poſſeſſing ſufficient 
liberty to make a will but under certain reſtrictions, 

and im certain ſituations. In the ſtatute of wills v ſuch are 
expreſly excepted from having a power of deviſing land ; and 
they cannot even bequeath chattels, without the licenſe of 
their huſband. For all a wife's. perſonal chattels arc abſo- 
lutely the huſband's. To qualify this reſtriction, the huſ- 
band upon marriage frequently covenants. with the wife's 
friends to allow her that licenſe. Which is more properly 
his aſſent; for it extends only to a ſpecific will, and does 
not reach in its full force any other will that may be made to 
cancel and annul that fo deſcribed, Such permiſſion before 
marriage to make a will can only be effectual to repel the 
huſband from his general right of adminiſtering his wife's 
effects, and adminiſtration ſhall be granted to her appointee 


* Keilw, 84. 4 Leon, 239» 1 Bis kk. b. II. c. 3. n 3436 
Hen. VIII. c. 5. n Poct. & St, dial. 4, c. 7. © Bro, Ab. tit. 
deviſe 34. Str, 891. 2 ; 
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with ſuch teſtamentary paper annexed, So that in ſuch caſe 
the woman makes no will at all, but only ſomething like _ 
operating in the nature of an appointment ; the execution ol 
which the huſband by his bond, agreement, or covenant, ig 
bound to allow, And if the wife has any pin-money, or 
ſeparate maintenance, it has been aſſerted that the ſavin 
which ſhe may make therefrom, ſhe may diſpoſe of by teſta 
ment without the control of her huſhand, And after the 
wife's death the proving this writing in the ſpiritual court 
will not give it the authority of a will, but it will ill be 
conſidered as an inſtrument only, or an appointment of ſuch 
ſum or other thing in purſuance of the power ; and before it 
is proved in the ſpiritual court as a teſtamentary conveyance, 
the huſband ought to be examined there as to his conſent; 
nor till then will it have the effect and operation of a 
will . And a will made by a feme-ſole, if ſhe afterwards mar- 
ries and ſurvives her huſband, the will ſhall not revive upon 
the huſband's death 4,—A man while ſingle made his will 
and deviſed all his perſonal eſtate z afterwards he married, 
and had ſeveral children, and died without other will or diſ- 
poſition, It was ruled, that there being ſuch an alteration in 
his eſtate, and his circumſtances being ſo different at the time 
of his death from what they were when he made the will, 
here was room and preſumptive evidence to believe a revo- 
cation, and that the teſtator continued not of the ſame mind r. 
—A man made a will, and appointed one, who was no 
relation) his executor : he afterwards went abroad, where he 
became governor of one of the plantations, and ſent over for 
an Engliſh woman of his acquaintance, whom he married 
and had children by. He died without any revocation of 
his will: yet it was determined, that this total alteration of 


p Caſe of Henry and Philips, July 1740, by lord Hardwicke. 2 Atk. 49. 
q Burn's E. L. art, Wills, © Lugg and r A 2k. $92, I, Raym, 44+ 
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his circumſtances was an implied revocation*. But any 
feme - covert may make her will of goods which are in her 
poſſeſſion, in autre droit, as executrix, or adminiſtratrix, for 
ſuch can never be the property of the huſband * But this 
rule does not hold good where the wife appoints no executor, 
but bequeaths the goods whereof ſhe is executrix by deviſe 
or legacy; in ſuch caſe the will is void, becauſe an executor 
may not diſpoſe of the goods of the teſtator otherwiſe than 
to the uſe of the teſtator, to the payment of his debts, and 
performance of his will; and therefore may not give or deviſe 
the ſame by legacy : but when an executor only makes an- 
other executor, ſuch ſecond executor ſtands chargeable and 
accountable for the diſtribution of the firſt teſtator's goods 
as the former executor did v. So likewiſe where a feme- 
covert is not only executrix but legatee alſo; and hath ac- 
cepted of the thing bequeathed not as executrix but as le- 
gatee; in ſuch caſe her will is void ',—Huſband and wife 
ſeparated and living apart, it being agreed between them that 
the wife ſhould have 1501. per annum ſeparate maintenance; 
from which ſhe having ſaved certain ſums of money put them 
out to intereſt, and took bonds in a friend's name, which 
money ſhe diſpoſed of by will; and this was eſtabliſhed in 
chancery to be a good diſpoſition “. Fig 


Feme-covert cannot be barred by Non-claim. 


A Married woman is exempt from the regulation which 
limits the right of all ſtrangers whatſoever, to make 
claim of an eſtate on which a fine has been levied, unleſs 
claim is made within five years after proclamations made, 
for all femes-covert have five years allowed them and their 
heirs after the death of their huſbands *, - 


Eyre and Eyre, 1 Pere W. 304. t Prec. Chan. 44. Blackſt. b. II. 
c. 32. u Law of Teſt, 35. v Ib. 36. w Bar & Fem. 257- 
54 Hen, VII c. 24. | 
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Joining with her Huſband in levying a Fine. 


2122 may join with her huſband in levying 2 

fine, but previous to executing the fine, ſhe is exa- 
mined as to her voluntary conſent, which removes the ge- 
neral ſuſpicion of compulſion by her huſband ; which makes 
ſuch a method the common, as indeed it is the only ſafe me- 
thod whereby a married woman can join in the ſale, ſettle- 
ment, or incumbrance of any eſtate, And if ſhe thus joins 
her huſband to raiſe a ſum of money by way of mortgage, 
this ſhall bind her *.—If a feme-covert levies a fine of her 
own inheritance with her huſband, this ſhall bind her and 
her heirs, becauſe they are eſtopped to claim any thing in the 
land, and cannot be admitted to ſay ſhe was covert againſt 
the record: but the huſband may enter and defeat it, either 
during the coverture to reſtore him to the freehold he took 
jure uxoris ; or after her death, to reſtore himſelf to the te- 
nancy by the curteſy ; and if the huſband avoids it during 
the coverture, the wife, or her heirs, than never be bound 
by it afterwards v. 


Wager of Law. 


Feme-covert, when joined with her huſband, may be 
admitted to wage her law, which is an ancient me- 
thod of clearing a defendant from the charge of debt con- 
tracted by word of mouth; it likewiſe lieth in a real action; 
where the tenant alledges he was not legally ſummoned to 
appear, as well as in mere perſonal contracts. It is done in 
the following manner, The perſon who has waged or given 


x 3 Vem, 436. y Bro, tit, Fines 33. Co, Lit. 46. 
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ſecurity to make his law, brings with him into court eleven 
of his neighbours, for by the old Saxon conſtitution, every 
man's credit in courts of law depended upon the opinion 
which his neighbours had of his veracity. The defendant 
then ſtanding at the end of the bar, is admoniſhed by the 
judge of the nature and danger of a falſe oath ; and if he ſtil 
perſiſts, he is to repeat this or the like oath : “ Hear this, 
ye juſtices, that I do not owe unto Richard Jones the ſum 
of 10l. nor any penny thereof, in manner and form, as the 
ſaid Richard has declared againſt me, ſo help me God.” 
And thereupon his eleven neighbours or compugators, ſhall 
avow upon their oath, that they believe in their conſcience, 
that he or ſhe ſaid the truth, So that the defendant muſt be 
ſworn d fidelitate, and the eleven de credulitate *,—T his trial, 
by negative proofs, though out of practice, is ſtill in being, 
and may be ſet up by a defendant in an action of debt, Hence 
it has happened, that for a long time paſt, action of debt in 
ſuch caſes have not been brought, but another called, an ac- 
rin on the caſe, is the uſual method ; which admits the par- 
ties on both ſides, as to the point of debt, vel non debet, to 
an examination of witneſſes . 


A Huſhand's Suicide edding a Survivor ſhip in a Wife. 


JF a huſband and wife are jointly poſſeſſed of a term of 

years in land, and the huſband commits an ct of ſuicide, 
the wife cannot enter on her huſband's moiety of the poſſeſ- 
feffion, but it becomes Forfeited to the crown; for by put- 
ung an end to his on life, he forfeited the term, by which 
the king obtains title paramount to the wife's claim by furvi- 
Vorſhip, as that could not devolve to her until the deceaſe 
of her huſband, which he muſt not haſten by his own act“. 


DS Ca Lin. 293. Sullivag's LeAthes, p. 40. d Finch. L. 216. 
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A Wife's Freebold mot offeted by the AR of the Huſtand. 


N O a& by the huſband can work a diſcontinuance of, 

or prejudice the inheritance or frechold of the wife; 
but upon his death ſhe or her heirs may enter on the lands 
in queſtion . Formerly the law was otherwiſe, for the 
alienation of the huſband who was ſeiſed in right of his ww, 
worked a diſcontinuance of the wife's eſtate 4. © © 


As of the Huſband 15 B ing the * je 


FF an huſband poſſeſſed in right of his wife of à term, is 


condemned in a judgment, or acknowledges' a ſtatute, 
and dies; this ſhall not be extended on the wife: . But if 


the huſband be indebted to the king, and purchaſes lands 
for years to him and his wife, and dies, this land ſhall be put 
in execution for the debt f.— If a leaſe be made to huſband 
and wife, and they covenant to do no waſte, or to repair 


houſes, and the huſband dying the wife holds it ; if the wife 


commit waſte, and do not repair the houſe, no action lies 
againſt her, only ſhe is tied to pay the rent, or to perform a 
condition made on the part of the leſſor, but not to obſerve 
or perform the covenant of the leſſee . A man marrying a 
woman entitled to a mortgage infee, after marriage aſſigning 
his intereſt therein to truſtees to call in the money, and lay 
it out in land, to be fettled on the huſband and wife, and 
their iſſue, remainder to the heirs of the huſband, The 
huſband and wife both dying, the mortgage ſhall go to the 
executor of the wife b. 


; 32 Hen. VIII. c. a8. 4 Rlackſt. b. III. c, 10. Baer & Fem. 72. 
2 Roll. Abr. 257. 8 1 Brownl. 31. h 2 Vern, 401. 
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C H AP. VII. 


07 We between Huſband and Wife, as it offedts thes 
Properly. 


are, by veſts of Parties. 


7. huſband 40 wife agree to live ſeparate, and that the 


wife ſhall have ſa much a year, ſuch agreement will be 
decreed in equity'. And where the huſband proffers to be 
reconciled, and the wife refuſes, the court will ſuſpend the 
payment of the money, yet it will order all the arrears to be 
brought into court, and according as there is neceſſity vacate 
the decree, or give the wife upon ill- uſage liberty to reſort to, 
and have the benefit of it *.-If an huſband turns away his 
wife, or -uſes her cruelly, by which means ſhe is obliged to 
leave him; either upon her own, or her prochein amy's appli- 
cation to the chancellor, he will decree her a ſeparate main- 
tenance, ſuitable to her degree and quality, the fortune ſhe 
brought, and her huſband's circumſtances'.,—An huſband 
covenanted with A, that his wife ſhould be permitted to live 
ſeparate from him, until they ſhould give notice to each other 
in writing under their ſeveral hands, and atteſted by two wit- 
neſſes that they would again cohabit ; and until ſuch notice 
the huſband covenanted to pay to A the ſum of Zool. yearly, 
by quarterly payments, for the uſe of the ſaid wife. On 
action brought to recover 751. for one quarter's payment, 
the defendant-pleagded cohabitation ; and that the true intent 
and meaning of the indenture was that the annual payment 
ſhould ceaſe, whilſt the huſband and wife ſhould cohabit. 


i Nelf. Chan. Rep, 73 }* x Chan, Ca, 250, 1 Cary, 124- 
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But judgment was given, for unleſs the cohabitation had been 
by notice, as preſcribed by the indenture it was no bar ",— 
If there be a difference between huſband and wife, and 


thereon lands are aſſigned to the wife, by the friends of the 


huſband, and by his aſſent; if the wife grants a rent-charge 
toiſſue out of ſuch lands to a ſtranger, the grant is void v.— 
If a legacy is given to a feme-covert who lives ſeparate from 
her huſband, and the executors pay it to the feme, the 
huſband may bring a bill into chancery againſt the executor, 
and oblige him to pay it over again with intereſt o, 


An huſband and wife agree to part, and the wife's father 
agrees, upon the huſband's giving him a note to pay back 
the wife's fortune, to ſave him harmleſs from any debts his 
wife may contract, and againſt all demands for her main- 
tenance, The wife, with her child, went thereupon, and 
lived with the plaintiff her father, and were maintained by 
bim: he therefore brought his bill, to have the portion 
paid, Which was decreed on his giving ſecurity to indem- 
nify the defendant againſt the debts and maintenance of the 
wife and child : notwithſtanding the huſband then proftered 
to take his wife home, and maintain her and her child, and 
to allow the plaintiff for the time paſt v.— By marriage arti- 
cles ſix thouſand pounds, part of the wife's portion, was 
agreed to be veſted in land, and ſettled in truſt for the huſ- 


band for life, then to his wife for life, remainder as a provi- 


fon for younger children, remainder to the wife in fee: and 
the huſband by his cruelty forces his wife to live ſeparate 
from him; the court decreed the intereſt of fix thouſand 
pounds to be paid the wife for her ſeparate maintenance, till 
cohabitation, there being no iſſue, the money lying dead, 
and it being a truſt which is properly to be directed by the 


n Caf: of Gawden & Draper, à Vent. 217. n Perk, ſ. 8. o Vern. 
361, P 2 Vern, 386. 
court, 
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court. A wife having been uſed with cruelty by her hut. 
band, became entitled to three thouſand pounds as her ſhare 
of her mother's perſonal eftate, who died inteſtate. And it 
was decreed that the wife ſhould have the intereſt of it fo 
her ſeparate uſe, and then to the huſband if he ſurvived, and 
afterwards the principal to be paid the iſſue; and if no iſſue, 
then to the ſurvivor of the huſband or wife r. 


Divorce a menſa et Thoro. 


N huſband divorced a men/a et thore cauſa adulterii, may 
releaſe a legacy bequeathed to his wife. But if after 
ſuch divorce the wife ſues in the ſpiritual court for defama- 
tion, and recovers, and penance enjoined, and coſts taxed, 
the huſband cannot diſcharge this *,—After a divorce a men{s 
er thoro, an injunction was moved for to ſtop the huſband's 
ſelling a term of the wife's. The court at firſt thought it 
mould not be granted, for that the marriage continued; and 
the huſband had the ſame power over it as before the divorce; 
but it was afterwards granted ; for though the marriage con- 
tinues notwithſtanding ſuch divorce, yet the huſband does 
no act as an huſband, nor the wife as a wife i. 


Of Alimony. 


LIMONY fignifies the allowance which a married 
woman ſues for, and is entitled to from her huſband 
upon ſeparation from him. A wife cannot ſue for ali- 
mony during cohabitation. And although they be ſeps- 
rated, yet if the huſband maintains her, it bars her claim 
thereto . If ſhe elopes from her huſband, the law will not 


4 2 Vern. 493. r Caſe of Nicholls and Danvers, E. 1721. 2 Vern. 671. 


e Roll. Rep. B. & F. 69, t g Mod. 43, 44. u Viner's Ab. tit, 
Bars & Fe, . 
oblige 
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eblige the huſband to allow her alimony . The ordinary 
hath proper cognizance of alimony, it being a matter of ec- 
cleſiaſtical cognizance. And if the huſband will not con- 
form to the ſentence pronounced againſt him, he may be ex- 
communicated . The proceſs and conſequences of which 
will be ſhewn in the third book. A ſeme- covert, who 
had by her huſband's conſent gol. per annum ſettled upon 
her, and who had, upon a ſentence in the ſpiritual court, 
obtained a decree for Fol. more for alimony, ſuggeſted by her 
bill, that her huſband had, on purpoſe to defraud her, pro- 
cured the tenants to ſurrender their eſtates, on which the 
ſaid rents were reſerved, and prayed, that it might be made 
good to her by a decree of the court of Chancery ; but it 
appearing that ſhe was a very lewd woman, and eloped ; 
and the huſband offering in his anſwer to take her again, the 
lord chancellor could make no other order in it, but that 
the huſband ſhould ſtand in the place of the tenants, and 
admit the rent payable, and ſhe to recover it at law as well 
as ſhe could *, No cauſe concerning the contract or diſſo- 
lution-of marriage, can be legally ſubmitted to arbitration . 


Operation of a Divorce, a vinculo Matrimonii, 


F a leaſe be made to huſband and wife during coverture 

(which gives them a determinable eſtate for life) and the 
huſband ſows the land, and afterwards they are divorced, 
a vinculo matrimonii, the huſband ſhall have the emblements 
or profits of the crop in that caſe, for the ſentence of di 
yorce is the act of law. But if an eſtate for life be deter- 
mined by the tenant's own act, he ſhall not have the emble- 
ments, If land be given to a man and his wife, and the 
heirs of their two bodies begotten, and they are divorced 


Ayl. Par, 58. w Ib. 59. * Caſe of Mildmay and Mildmay, 
k. 1682. 1 Vern. 33 y 3 Roll. Abr. 252. 2 5 Rep. 116, 
| a vin- 
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4 vinculo matrimonii, they ſhall neither of them have thi 
eſtate, but be barely tenants for life, notwithſtanding the 
inheritance once veſted in them. A poſſibility of iflue is 
always ſuppoſed to exiſt in law, unleſs extinguiſhed by the 
death of the parties, or a diſſolution of the marriage con- 
tract ; even though the donees are each of them an hundred 
years old ®, —On a divorce a menſa et thoro, the wife ſhall be 
entitled to ſue out a writ of detinue of goods in frankmar. 
riage, to procure a reſtitution of the goods given with her 
in marriage ©, 


—_— * 


GAT. VII. 


Of Widous. 
Paraphernalia of a Wife. 


UCH things as in the life time of the huſband, the wife 

had the peculiar uſe of, are ſtyled her paraphernalia*, in 
which are comprehended her apparel, bed, and jewels ; or- 
naments for her perſon and other things ; which, on his 
death, are to be allowed to her as her own immediate pro- 
perty, at the diſcretion of the court, according to the qua- 
lity of her and her huſband. By the civil law, thoſe things 
belonging to the wife which are called her bona paraphernalia, 
are not to be put into the inventory of her huſband's goods 
at his deceaſe, neither are they ſubje& to the payment of his 
debts. But what comes under this deſcription of bona para- 
pbernalia, is a matter of ſome doubt; ſome confining it to 


a Co. Lit. 28. d Lit. fe, 38. © New N. B. 739 
d See page 151. =p 
| EF her 
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her apparel merely, others to her bed, jewels, and ornaments 
for her perſon. The wife, after the death of her huſband, 
ſhall have convenient apparel for her body, and not the ex- 
ecutors of her huſband ; and of this convenience the court 
muſt be the judge. But ſhe ſhall not have exceſſive apparel, 
and if ſhe takes more than is convenient, ſhe ſhall be taken 
to be an executor of her own wrong, And if the huſband 
delivers to his wife a piece of filk to make a garment, and 
dies, although it was not made into a garment in the life of 


the huſband, yet the wife ſhall claim it as a part of her para- 


phernalia, and not the executors of the huſband ; but againſt 
the debts of the huſband, a wife ſhall have no more apparel 
than is convenient *, But the caſes that have come before 
courts, have always been decreed in the moſt liberal manner 
poſſible in favour of the widow. As in the cafe of Haſtings 
and Douglaſs, H. 9 Cha. I. a chain of diamonds and pearls 
worth 3701. uſually worn by the lady of Sir John Davis, 
who was daughter of the earl of Caſtlehaven, being by her 
huſband's will deviſed from her ; Berkeley and Jones were of 
opinion, that ſhe being the daughter of a nobleman, and per- 
mitted to uſe them frequently as the ornaments of her per- 
ſon, and they being convenient for her degree, ſhe ought to 
have them as her paraphernalia; and when there are not 
debts to be paid, (as it doth not appear there are any in this 


caſe) ſhe ſhall have them againſt the executors or admini- 


ſtrators of her huſband ; and the huſband cannot diſpoſe of 
them from his wife by his will; but inſtantly by his death, 
the poſſeſſion of them being in the wife's cuſtody, the pro- 
perty is veſted in her, and the huſband cannot give them 
away ; for it is not reaſonable, that the huſband ſhould diveſt 
her of thoſe jewels ſhe uſually wore, and which become one 
of her rank to wear, But Richardſon and Croke were of 
opinion, that the will was good, and that ſhe might not 


1 Roll's Abr. 911, 
take 
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take them contrary to the deviſe ; but if the huſhand had 
not bequeathed them, but had left them to the diſpoſal of 
the law, and the queſtion had been between the executor 
and adminiſtrator, and the wife, where there are no deht; 
or legacies to be paid, or where there are aſſets to pay all 
debts and legacies, beſides theſe jewels, there peradventure 
the law will allow her to take, and to enjoy them as her 
paraphernalia *.—And in the caſe of Cary and Appleton, 
M. 26 C. II. the huſband deviſed the jewels which were the 
paraphernalia of the wife and died, They were decreed to 
the wife fo And lord Macclesfield gave it as his opinion in 
another cauſe, that bona paraphernalia are not deviſeable by 
the huſband from the wife any more than hejr-Jooms from 
the heir, ſo that the right of a wife to her paraphernalia, is 
to be preferred to that of a legatee . But where the real 
eſtate is chargeable, together with the perſonal, for the pay- 
ment of debts, and the perſonal eſtate is deficient, the bong 
paraphernglia ſhall become liable before the real eſtate ſhall 
come in. But then they are liable to claims of creditors 
only, and not to debts due to the heir at law *, And if cre- 
ditors of the teſtator hy judgment take the jewels after his 
death, in execution, when the heir or executor, or truſtees 
have other aſſets ſufficient to pay fuch debts, this is a de- 
fault of the truſtees, for which the widow ought not to ſuſ- 
fer as to her paraphernalia *, And lord Hardwicke in a cafe 
in which the jewels of the wife were worth 300g]. ſaid, the 
value makes no alteration, and there are ſeveral caſes where 
there have been debts ſtanding out againſt the huſband, and 
yet the wife has been admitted as a creditor to the value df the 
paraphernalia, eyen upon truſt eſtates created for the pay- 
ment of debts x. - And when the queſtion to be decided was, 


© Cro. Car. 343. 1 Roll's Abr. 911. f Cha. Ca. 240. 8 1 P. W. zo. 
þ Caſe of Stubbs and Stubbs, H. 31 C. II. Cha. Ca. Finch, 415, i 2 F. W. 80. 
k Caſe of Northey and Northey, Dec. 6. 3749. 2 Atk. 78. 
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whether paraphernalia ſhould be liable to the payment of 
imple contract creditors and legacies, Lord Hardwicke 


aid, at law, where the huſband dies indebted, the widow 
cannot have her paraphernalia, but this court does not de- 
termine ſo ſtrictly; for if the perſonal eſtate hath been ex- 
hauſted in payment of ſpecialty creditors, ſhe ſhall ſt nd in 
their place, as to ſo much of the real aflets of the heir at 
law; for ſhe has a prior right, and a ſuperior one to lega- 
tees, who take only from the bounty of the teſtator ', 80 
likewiſe if the huſband pledge the wife's paraphernalia, and 
dies leaving a ſufficient eſtate to redeem the pledge, and pay 


all his debts, ſhe ſhall be entitled to have it redeemed out of 


the huſband's perſonal eſtate. But the huſband may alienate 
then in his life time n. And where a daughter's portion 
was to be paid out of her father's perſonal eſtate, the court 
would not allow the widow to retain her paraphernalia”. And 
where by marriage articles it was agreed, that the wife 
ſhould have no part of the huſband's perſonal eftate, but 
what he ſhould give her by his will, this barred her paraphor- 
nalia, and of all jewels given to her by her huſband in his 
life time . | 


A Wife's reaſonable Part. 


the city of London, and province of York, as well as in 

the kingdom of Scotland, the effects of one dying in- 
teſtate after paying his debts are in general divided according 
to the ancient univerſal doctrine of the pars ratianabilis v. 
If the deceaſed leaves a widow and children, his ſubſtance 
(deduQting the widows apparel and furniture of her bed- 
chamber, which in London is called the widow's chamber) 
is divided into three parts, one of which belongs to the 


| Caſe. of Snelſon and Corbet, Jun. 16, 1546. 3 Ark, 369, ®z Att, 394. 
® Cha, Ca, Finch, 146, © 2 Vern, 83. P Lord Raym, 2329. 


widow, 


— _— 3 £4 * 
- > 2 — — © — #-» - -_ 22 2 
ug y 1 a * 
9 — 2 ” 
: - ay 6, rao ces * P 12 * 


— —— IIS Ho 
2 LS 


. 


44. 
_— — 


— —_ — — 
_—— 2 
4 ²˙ 7 2 — ©; 
— . * 
- * — _ 


— 


3 
o 
15 
4 
oF A 
þ : 
* 2 
TS - 
11 
; & 
' = BY 
9 
= 
4 
4 4 
T 
1 
/ 
* 
© 
3 
. 
*. 
423 
4 - 
.* 5 
„ 
4 
'4 
4 
* 
»4 
iS 
a 
= 
. 
> 


— —— — mung 2 Nn * 
— of > 
A * „ he 1 De 3 N * 


— me” 
A rr 122 r a - 
' 2 


r 
- —_ . — 


3 
2 . — ec 


* * 1 
— — — 


—— — 


———— 


wx 


Rs 6 
ae Fe 


— 


192 Tax LAWS RESPECTING 


widow, another to the children, and the third to the admi. 
niſtrator : if only a widow, or only children, they ſhall re. 
ſpectively in either caſe take one moiety, and the admi. 
niſtrator the other *%, If neither widow nor child the admi. 
Hiſtrator ſhall have the whole . And this portion, or dead 
man's part, the adminiſtrator was wont to apply to his own 
uſe till the ſtatute x Ja. II. c. 17. declared that the ſame 
ſhould be ſubje& to the ſtatutes of diſtribution, of which 
more will be ſaid hereafter. So that if a man dies worth 
1800). leaving a widow and two children, the eſtate ſhall be 
divided into eighteen parts, whereof the widow ſhall hare 
eight, fix by the cyſtom, and two by the ſtatute, and each 
of the children five, three by the cuſtom, and two by the 
ſtatute : if he leaves a widow and one child, they ſhall each 
have a moiety of the whole ; or nine of ſuch eighteen parts, 
fix by the cuſtom, and three by the ſtatute, If he leaves 2 
widow and no child, the widow ſhall. have three-fourths of 
the whole, two by the cuſtom, and one by the ſtatute: and 
the remaining fourth ſhall go by the ſtatute to the next of 
kin. It is alſo to be obſerved, that if the wife be provided 
for by a jointure before marriage, in bar of her cuſtomary 
part, it puts her in a ſtate of non- entity with regard to the 
cuſtom only; but ſhe ſhall be entitled to a ſhare of the 
dead man's part under the ſtatute of diſtributions, unlek 
barred by ſpecial agreement.. And if any of the children 
are advanced by the father in his life-time with any ſum of 
money, (not amounting to their full proportionable part) 
they ſhall bring that proportion into hotchpot with the reſt 
of the brothers and ſiſters, but not with the widow before 
they are entitled to any benefit under the cuſtom : but if 
they are fully advanced, the cuſtom entitles them to no 
further dividend. Thus far in the main the cuſtoms of 


q® P. W. 341. Salk. 246. r 2 Show. 175, s 3P.W. 16. 
t 3 Vern. 15. 2 Ch. Rep. 252. u 2 Prem. 279. 1 Ab. E. Ca. 155 
2 P. W. 526. 


London 


2 my © — — 22 = — — „ an n » * i 8 * 


— 
&aS 


— =. = 


bu 
7 


THE PROPERTY or WOMEN. 193 " 
i- London and Vork agree: but beſides certain other leſs ma- 
Go terial variations, there are two principal points in which 1 
is they conſiderably differ. One is, that in London the ſhare . 
i- of the children (or orphanage part) is not fully veſted in 6 
ad them till the age of twenty-one, before which time the | 
m cannot diſpoſe of it by teſtament” ; and if they die under 1 
ne that age, whether ſole or married, their ſhare ſhall ſurvive to | a 
ch the other children: but after the age of twenty-one it is free | 
th from any orphanage cuſtom, and in caſe of inteſtacy, ſhall | 
be an under the ſtatute of diſtributions v. The other, that in ji 
e the province of Vork, the heir at common law, who inherits {| 
h any lands either in fee or in tail, is excluded from any filial 
he portion or reaſonable part*. But notwithſtanding theſe | 
h provincial variations, the cuſtoms appear to be ſubſtantially | | 
& one and the ſame ?, | 
a | 
ö Of Dower. 4 
of Dow ER, which Bracton derives from des, among the 4 
ed Romans ſignified the marriage portion which the 1 
ry wife brought to her huſband ; but it bears a very different 1 
he hgnification with us. Sir Will. Blackſtone ſuppoſes dower of 
he to have been introduced into England by the Daniſh kings, * | | 
Wl which he grounds upon a circumſtance recorded by the | 
en Daniſh hiſtorians, who relate that dower was introduced into * 
Denmark by S wein, the father of our Canute the Great, out f 4 
t) of gratitude to the Daniſh ladies, who ſold all their jewels to | | 
et ranſom him when taken priſoner by the Vandals *; but others 1 
ed eribe its introduction to the Normans as a branch of their 5 
i Wl local tenures. Dower out of lands ſeems to have been un- | | 
known in the early parts of our Saxon conſtitution : for in , 
of WI the laws of king Edward the wife is directed to be ſup- 4 
w V 2 Vern, 558. w Prec. Chan. $37. * 2 Burn's Ecce. Law, 764. 
) Blackft, b. II. c. 32. * B. II. e. 8. 2 Win. 73. 4 
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ported entirely out of the perſonal eſtate, Afterwards, 2 
may be ſeen in gavel kind tenure, the widow became entitled 
to a conditional eſtate in one-half - of the lands, with + 
proviſo that ſhe remained chaſte and unmarried; as is uſual 
alſo in copyhold dowers, or free- bench ®, Dcwer is of four 
kinds, —By the common law,—By particular cuſtom, — 4g 
o/tium eccleſiæ.— Or, ex aſſenſu patris,—Dower can be claimed 
at common law by none but a woman who is actually the 
wife of a man at the time of his deceaſe. A divorce there. 
fore a vinculo matrimonii bars het endowment ©, But a divorce 
a menta et thoro, though for the crime of adultery, does no: 
affect her dower at the common law; but by ftatute*, if 
woman elopes from her huſband and lives with an adulterer, 
the ſhall loſe her dower ; unleſs her huſband be voluntarily 
reconciled to her, and ſuffers her to cohabit with him ; which 
cohabitation ſeems neceſſary in order to, authenticate his re- 
conciliation, upon which her right to dower is founded, 
The wife muſt be above nine years old at her huſband's 
death, otherwiſe ſhe ſhall not be endowed. She muſt be 
natural dorn ſubject, for no alien is capable of holding lands, 
conſequently cannot be endowed . If her huſband die; 
attainted of treaſon the wife forfeits her dower. The law 
in this particular has undergone ſeveral changes. By th: 
common law, this bar to the wife's dower Faeroe beyond 
high treaſon, to felony, but by ſtatute in 1547', dower was 
allowed the woman even in caſes of high treaſon as well a 
felony ; but by a ſubſequent act of the ſame reign 5, the 
wife of a man againſt whom an attainder of treaſon is in 
force at the time of his death, cannot demand her dower, but 
this reſtraint does not extend to widows of felons, againſt 
whom the crime of their huſband is no bar. The widow 


d sommer Gavelk. 51. Co. Lit. 33. Bro. tit, Dower, 70. Bact. 
'b. II. c. 39. ſect. 4. d Weſt 1. 3 Edw. I. c. 34. e Lit. ſect. 36. 
Co. Litt. 3. f Edv. VI. c. 12. 8 5 6 Edw, VI. c. 11. 
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5 
TEX 


allots to & woman one. Balk of her wink wy in 15 
the whole; ; in others only A quarter,—Dower, ad gun, 
eccleſie, or at the church door, which is Where tenant in fee- 
ſimple of full age, openly, at the church door, where all 
marriages were formerly | celebrated, endowed his wife, with 
the . or ſuch quantity as he thould pleaſe of his Ends, 
at the ſame time ſpecifying and aſcertaining the fame, on 
which the wife, after her huſband's s death, may enter without 
furcher ceremony. —The laft kind of dower, or ex 52 72 
patric, Is a ſpecies of the latte mentiohed, und is made when 
the huſband's father is alive, und the fon by His conſent ex- 
preſly given, endowes his wife with" parcel of his facher“ 


lands. In either of theſe cafes they muſt be made in the 


face of the church; and it the church porch; not on A 
death bed, nor in a Ukaiber' nor in any manner that may 
give foundation for a ſuſpicion of the wife's interference to 
obtain it. Formerly dower was held by a widow only 
whilſt ſhe continued a widow, and led a chaſte life 3 but af- 
terwards ſuch conditions were ohly required in caſe her 
huſband left any children. Under Henry II. the dower ad 
eftium eccleſie, was the moſt uſual ſpecies ; and here as well 

as in Normandy it was binding upon the wife, if by ber 
conſented to at the time of marriage, Neither in thoſe days 
of feodal rigour, was the huſband allowed to endow his wife 
ad ftium eccleſiz with more than the third part of the lands 
wherco: he was then ſeiſed, though he might ende ; 


h Sce page 25. ; Litt, ſect. 37. 
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with lefs ; left by more liberal endowments the lord ſhould be 
defrauded of his wardſhip and other feodal profits rv. But if 
no ſpecific donation was made at the church porch, then ſhe 
was endowed by the common law of the third part ( which 
was called her dos rationabilis) of ſuch lands and tenements, 
as the huſband was ſeiſed of at the time of the eſpouſals, 
and no other ; unleſs he ſpecially engaged before the prieſt 
to endow her of her future acquiſitions, And if the huſband 
-had no lands, an endowment in goods, chattels, or money, 
at the time of efpouſals, was a bar of any dower in land; 
which he afterwards acquired i. When ſpecial endowment; 
were made ad ofttum eccleſie, the huſband after affiance made, 
and troth plighted, uſed to declare with what ſpecific land: 
he meant to endow his wife, and therefore in the old York 
ritual there is at this part of the matrimonial ſervice the 
following rubrick m, Sacerdos interroget dotem mulierit; 
fe terra ei in dotem detur, tunc dicatur pſalmus ifte, w 
When the wife was endowed generally, the huſband ſeems to 
have.ſaid, „ With all my lands and tenements I thee endow,” 
and then they all became liable to her dower. When be 
endowed her with perſonalty only, he uſed to ſay, With 
all my worldly goods (or as the Saliſbury ritual has it, with 
all my worldly chattel) I thee endow ;”” which entitled the 
wife to her thirds, or pars rationabilis, of his perſonal eſtate ; 
though the retaining this laſt expreſſion in our modern li- 
turgy, if of any meaning at all, can now refer only to the 
right of maintenance, which the wife acquires during co- 
verture, out of her huſband's perſonalty. In king John'; 
Magna Charta, and the firſt charter of Henry III. A. D. 1216, 
c. 7. no mention is made of any alteration of the common 
law, in reſpect of the lands ſubject to dower : but in thoſe 
of 1217 and 1224 it is particularly provided, that a widow 


k Bract. I. 2. (. 29. felt, 6 1 PUlecr. e. 2 m Sed, Us, Heb, 
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ſhall be entitled for her dower to the third part of all ſuch 
lands as the huſband had held in his life-time : yet in caſe of 
a ſpecific endowment of leſs ad gſtium ecelgſiæ, the widow had 
till no power to waive it after her huſband's death. And 
this continued to be law during the reigns of Henry III. 
and Edward I. In Henry IV's time it was denied to be 
law that a woman can be endowed of her huſband's goods 
and chattels, and under Edward IV. Littleton lays it down 
expreſly that a woman may be endowed ad oftium eccleſie 
with more than a third part; and ſhall have her election 
after her huſband's death to accept ſuch dower, or refuſe it, 
and betake herſelf to her dower at common law®, Which 
ſtate of uncertainty was probably the reaſon that theſe ſpecific 
dowers, ad oftium ecclęſiæ, and ex aſſenſu patris have fince 
fallen into total diſuſe D. A wife by law is entitled to be 
endowed of all lands and tenements of which her huſband 
was ſeiſed in fee-ſimple or fee-tail, at any time during the 
coverture ; and of which any iſſue, which ſhe might have 
had, might by poflibility have been heir d. Therefore if 3 
man, ſeiſed in fee-ſimple, hath a ſon by his firſt wife, and 
after marries a ſecond wife, the ſhall be endowed of his 
lands; for her iſſue might by poſſibility have been heir, on 

the death of the ſon by the former wife. But if there be a 
donee in ſpecial tail, who holds lands to him and the heirs 
of his body begotten on Jane his wife, though Jane may be 
endowed of theſe lands, yet if Jane dies, and he marries a 


ſecond wife, that ſecond wife ſhall never be endowed of the 


lands entailed ; for no iſſue, that ſhe could have, could by 
any poſſibility inherit them. A ſeiſin in law of the huſ- 
band will be as effectual as a ſeiſin indeed, in order to render 
the wife dowable; for it is not in the wife's power to bring 


n Britton, c. 101, 102. Fleta, 1. 5. e. 23. ſect. 1, 13. © Sect. 29. 
F. N. B. 150,41, P Blackſt. b. II. c. 8. 1 Litt, 36, $3» 
Lit. ſect. 53% a 
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the huſband's title to an actual ſeiſin, as it is in the huſbang'; 
power to do with regard to the wife's lands; which i is one 
reaſon why he ſhall not be tenant by the curteſy, but of 
ſuch lands whereof the' wife, or he bimſelf i in her right, was 

a ugly ſeiſed i in deed *, The ſeiſin of the huſband, for a 
rranfirory inſtant only, when the ſame act which gives him 
the eſtate conyeys it alſo out of him again, (as where by a 
fine land i is granted to a man, and he immediately renders i it 
back to the ſame fine) ſuch a ſeifin will not entitle the wife 
to dower* : t, for the land was merely in tranſuu, and never 


reſted in the huſband. But if the Jand abides in him for a 


ſingle woment, it ſeems that the wife ſhall be endowed 
thereof, Which dodrine was extended very far by a jury in 
Wales, where the father and ſon were both hanged | in one 
cart, but the ſon was ſuppoled to have ſurvived the father by 

888 to ſtruggle longeſt ; whereby he became ſeiſed of 
an eſtate by ſuryivorſhip, i in conſequence of which ſeiſin his 
widaw had a Nia for her dower d. A widow may be 
endowed of all er huſband's lands, tenements, and here- 

itaments, corporeal or incorgoreal, under the reſtrictions 
before mentiqned ; unleſs there be, ſome ſpecial reaſon to the 
contrary, Thus a woman ſhall not be endowed of a caſtle 
built for defence of the realm : nor of a common without 
ſtint ; for as the heir would then have one portion of the 
common, and the widow another, and both without ſtint, 
the common would be doubly ſtocked, Copyhold eſtates 
alſo are not liable to dower, being only eſtates at the lord's 
will; unleſs by the ſpecial cuſtom of the manor, in which 
cale it is uſually called the widow's free-bench. But where 
dower is allowable, it matters not, though the huſband aliene 
the lands during the coverture; for he alienes them liable 


1 Co. Litt. 31. t Cro. Jas. 6154 2 Rep. 67. Co. Litt. 31. 
* Co. Elis. 503. Ya. 


to 


to dower . The old law laid many heavy exactions upon a 
woman claiming her dower, which the more liberal ſenti- 
ments adopted in after times have entirely done away. In 


ancient times a woman could not be endowed without a fine” 


paid to the lord : neither could ſhe marry again without his 
licenſe: which privilege the lords availed themſelves of to 
the great oppreſſion of the woman, by either exacting from 
her a heavy fine if ſhe was diſpoſed to marry. again, or com- 
pelling her to a ſecond marriage in order to obtain their fine. 


Toremedy ſuch cruel grievances the charter of Henry I. 


and afterwards Magna Charta, made new regulations re- 


ſpeRing widows and their dower. By the great charter v it, 


is provided, that a widow after the death of her huſband, 
« incontinent, and without any difficulty, ſhall have her 
marriage and her inheritance, and ſhall give nothing for 
« her dower, her marriage, or her inheritance, which her 
e huſband and ſhe held the day of the death of her huſband, 
and ſhe ſhall tarry in the chief houſe of her huſband by 
« forty days after the death of her huſband, within which 
« days her dower ſhall be aſſigned her, (if it were not aſ- 
„ {igned her before) or that the houſe be a caſtle; and if 


« ſhe depart from the caſtle, then a competent houſe ſhall 


« be forthwith provided for her, in the which ſhe may ho- 
« neſtly dwell, until her dower be to her aſſigned, as it is 
« aforeſaid ; and ſhe ſhall have in the mean time her rea- 
s ſonable eſtoves of the common; and for her dower ſhall 
be aſſigned unto her the third part of all the lands of her 
* huſband, which were his during coverture, except ſhe 
« were endowed of lefs at the church-door, No widow 
* ſhall be diſtrained to marry herſelf *; nevertheleſs ſhe ſhall 
give ſurety, that ſhe ſhall not marry without our licence 
* and aſſent, (if ſhe hold of us) nor without the aſſent of the 


Co. Litt. 31,32. 3 Lev. 401. 1 Jon. 315. 4 Rep- 22. Rlackſt. b. II. 
c. 8. W Ch, 7. x While ſhe chooſes to live ſingle, Ruzs nr a. 
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lord, if ſhe hold of another.” This clauſe reſpecting 
dower was enforced and amended by 20 Hen. III. c. 1. 
which gives damages to widows deforced of their dowers, 
The particular lands to be held in dower muſt be affigned by 
the heir of the huſband or his guardian ; not only for the 
ſake of notoriety, but alſo to entitle the lord of the fee to 
demand his ſervices of the heir in refpe& of the lands ſo 
held. For the heir by this entry becomes tenant thereof to 
the lord, and the widow is immediately tenant to the heir, 
by a kind of fubinfeudation or undertenaney, completed by 
this inveſtiture or aſſignment: which tenure may ſtill be 
created, notwithſtanding the ſtatute of quia emptores, be- 
cauſe the heir parts not with the fee-fimple, but only with 
an eſtate for life, If the heir or his guardian do not aſſign 
her dower within the term of quarantine, or do affign it 
unfairly, ſhe has her remedy at law, and the ſheriff is ap- 
pointed to affign it. If the thing of which ſhe is endowed 
be diviſible, her dower muſt be ſet out by metes and bounds; 
but if it be indiviſible, ſhe muſt be endowed fpecially ; as, 
of the third preſentation to a church, the third toll-diſh of a 
mill, the third part of the profits of an office, the third ſheaf 
of tithe, and the like, 


A widow may be barred of her dower, not only by 
elopement, divorce, being an alien, the treaſon of her 
huſband, and other diſabilities before mentioned, but alſo 
by detaining the title deeds or evidence of the eſtate 
from the heir, until ſhe reſtores them; and if a dowager 
alienes the Jand afigned her for dower ſhe forfeits it, 
and the heir may recoyer it by action . A woman alſo 
may be barred of dower by levying a fine, or ſuffering a re- 
covery of lands during! her coverture; but the moſt uſual 
method of barring dower is by jointures, which regulation 
took place A. D. 1535 At which time the greateſt part 


Co. Litt. 32, 34, 39. * 6 Edw. I. c. 7. 2 27 Henry VIII. c. 10 · 
of 
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of the land in England was conveyed to uſes; the property, 
or poſſeſſion of the ſoil being veſted in one man, and the uſe 
or profits thereof in another ; whole directions with regard to 
the diſpoſition thereof the former was in conſcience obliged 


to follow, and might be compelled by a court of equity to 


| obſerve, Now though a huſband had the uſe of lands in 
abſolute fee-ſimple, yet the wife was not entitled to any 
dower therein, he not being ſeiſed thereof: wherefore it be- 
came uſual on marriage, to ſettle by expreſs deed ſome ſpecial 


eſtate to the uſe of the huſband and his wife, for their lives, 


in jointenancy, or jointure ; whick ſettlement would be a 
proviſion for the wife, in caſe ſhe ſurvived her huſband. At 
length the ſtatute of uſes ordained, that ſuch as had the uſe 
of lands, ſhould to all intents and purpoſes be reputed and 
taken to be abſolutely ſeiſed and poſſeſſed of the ſoil itſelf. 
In conſequence of which legal ſeiſin, all wives would have 
become dowable of ſuch lands as were held to the uſe of 
their huſbands, and alſo entitled at the ſame time to any 
ſpecial lands that might be ſettled in jointure 5 had not the 
ſame ſtatute provided, that upon making ſuch an eſtate in 
jointure on the wife before marriage, ſhe ſhall be forever 
precluded from her dower. But then theſe four requiſites 
myſt be punQually obſerved. (1.) The jointure muſt take 
effect immediately on the death of the huſband, (2.) It 
muſt be for her own life at leaſt, and not per auter vie, or 
for any term of years, or other ſmaller eſtate, (3.) It muſt 
be made to herſelf and no other in truſt for her. (4.) It 
muſt be made, and fo in the deed particularly expreſſed to 
be, in ſatisfaction of her whole dower, and not of any parti- 


cular part of it. If the jointure is made to her after mar- 


riage, ſhe has her election after her huſband's death, as in 
dower ad oftium eccleſig ; and may either accept of it, or 
refuſe it, and betake herſelf to her dower at common law ; 
for ſhe was not capable of conſenting to it during coverture. 
And if by any fraud or accident, a jointure made before 

marriage 
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marriage proves to be on a bad title, and the jointreſs i; 
evicted or turned out of poſſeſſion, ſhe ſhall then by the pro. 
viſions of the ſame ſtatute, have her dower pro tanto at the 
common law. There are ſome advantages attending te- 
nants in dower that do not extend to jointreſſes; and fo vice 
verſa, jointreſſes are in ſome reſpects more privileged than 
tenants in dower, Tenant in dower by the old common 
law is ſubject to no tolls or taxes; and hers is almoſt the 
only eſtate, on which, when derived from the king's debtor, 
the king cannot diſtrain for his debt, if contracted during 
the coverture, But on the other hand a widow may enter 
at once on her jointure-land without any formal - proceſs ; 
as ſhe alſo might have done on dower ad oftium eccleſiæ, 
which a jointure in many points reſembles ; and the reſem- 
blance was ftill greater while that ſpecies of dower remained 
in its primitive ſtate: whereas no ſmall trouble, and a very 
tedious method of proceeding is neceſſary to compel a legal 
aſſignment of dower. And what is more, though dower be 
forfeited by the treaſon of the huſband, yet lands ſettled in 
jointure remain unimpeached to the widow <... 


If the huſband is ſeiſed of a joint eſtate, and dies, his wife 
ſhall not be endowed: as, if lands are given to two men 
and their heirs, or the heirs of their two bodies, and one of 
them dies, his wife ſhall not be endowed ; but it ſhall go to 
the ſurvivor who is then in form of firſt feoffee or donee ©, 
IIf the huſband ſeiſed of lands in fee, exchange the ſame 
for other lands with a ſtranger, and dies, the wife may make 
her election to be endowed either of thoſe given, or thoſe 
taken in exchange; becauſe her huſband was ſeiſed of both 
during coverture, but ſhe ſhall} not have dower of both“. 
If a woman be attainted of treaſon or felony, ſhe ſhall 


d 4 Rep. 1, 2. c Co. Litt. 31, 36, 37. F. N. B. 150, Blackf, 
5. II. c. 85. 43 Co. 27. Ci. Cat. 191. e Perk, 318. 
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not have her dower ; ; but if pardoned, ſhe ſhall be received 
to demand it, though the huſband has aliened it in the mean 
time ; becauſe by the marriage, and ſeiſin of her huſband, 


ſhe was entitled to dower ; and when the impediment is re- 


moved, her capacity is again reſtored fo Where lands aſ- 
ſigned to a woman for her dower, are lawfully evicted by 
elder title, ſhe ſhall be endowed anew r. If a manor to 
which an advowſon is appendant, deſcends to, an heir, and 
he aſſigus dower to his mother of the third part of the manor 
with the appurtenances, ſhe is thereby endowed of the third 
part of the adyowſon, and may have a third preſentment b. 
A tenant in dower is puniſhable for committing waſte*: and 
fie is anſwerable to the remainder man at the common law 
by a writ of waſte, —Waſte is a ſpoil made either in houſes, 
woods, &c. by the tenant for life or years, to the prejudice 
of the heir; or of him in the reverſion or the remainder. 
If an eſtate for life be determined by the tenant's own act; 
u, by forfeiture for committing waſte ; or if a tenant during 
widowhogd thinks proper to marry, in theſe and ſimilar 
caſes, the tenant baving thus determined the eſtate by her 
own acts, ſhall not be entitled to take the emblements, But 
if ſhe leaſes her eſtate to an under tenant, who ſows the 
land, and ſhe then marries, this her act ſhall not deprive the 
tenant of his emblements *, A woman entitled to dower, 
cannot enter till it be aſſigned to her, and ſet out either by 
the heir, tertenants, or ſheriff in certainty l. If the heir 
within age aſſign to the wife more lands than ſhe ought to 
have, he himſelf ſhall have a writ of admeaſurement of 
dower when at full age: and if the heir dies before he attain 
to full age, his heir ſhall have ſuch writ to rectify the aſſign- 
ment. But the quantity of the land is only cognizable by 
the admeaſurement; therefore no ſuch writ lies with the 
| Co; Litt. 33. 13 Co. 23. 8 Pers. 491. | h Watſ. c. 3 
4 Leon, 239. Keilw. 84. * Co, Litt. 55, 11 Rolls, Ab. 68. 
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heir when he attains to full age, on-account of the widoy'; 
having improved the lands after aſſignment, or if they are 
rendered of greater value by reaſon of mines, open at the 
time of aſſignment *. | 


Deforcement for Dower. 


IF a man marries a woman, and during the coverture is 

feiſed of lands which he alienes, and dies; or is diſſeiſed 
and dies; or dies in poſſeſſion, and the alienee, diſſeiſor, or 
heir, enters on the tenements, and doth not affign the widow 
her dower, this is called a deforcement ; and is a ſpecies of 
injury by ouſter or privation of a freehold, It means that 
the tenant or poſſeſſor had originally a right to enter upon 
it, but his detajner is unlawful. Deforcements may ariſe 
alſo upon breach of a condition in law; as if a woman gives 
lands to a man by deed, to the intent that he marry her, 
and he will not when thereunto required ; but continues to 
hold the lands; this is fuch a fraud on the man's part, that 
the law will not allow it to diveſt the woman's right, 
though it does diveſt the poſſeſſion, and thereby becomes a 
deforcement. The remedy for ſuch an injury is, the reſti- 
tution or delivery of the poſſeſſion to the right owner ; and 
in ſume cafes damages for the vnjuſt amotion. And it may 
be obtained by a formal but peaceable entry made by the 
legal owner, Or it may be done by a writ of dower und: 
mbil habet. But if ſhe be deforced of only part of her 
dower, ſhe cannot then fay that nihil habet; and therefore 
ſhe may have recourſe to another action by writ, the writ of 
dower, which is a more general remedy extending cither to 
part or to the whole. If the widow is deprived of her dower 
by a recovery had againſt her through her default, or non- 
appearance in a poſſeſſory action, they were entirely without 


m FP. N. B. 34%, 149. 
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remedy at the common law, but by ſtatute a new writ is 
\llowed for ſuch perſons, after their lands have been ſo teco- 
ered againſt them by default, called a quod fi deforceat a. 
One of the few exceptions which our law admits to the 
trial by jury is, when a widow brings a writ of dower, and 
the tenant pleads that the buſdand is not dead; this being 
looked upon as a dilatory plea, is in favour of the widow, 


and for greater expedition is allowed to be tried by witneſſes 


examined before the judges .— Sir Thomas Arundel! being 
attainted of felony, and his wife's dower ſaved by act af par- 


lament, ſhe brought her writ of dower againſt the earl of 


Pembroke, and he making default after appearance, a termor 
prays to be received, and ſhews his leaſe after the coverture, 
and the attainder, and that Edward the ſixth granted a com- 
miſion under the feal of the court of augmentations to aſſign 
a third part of the land of the ſaid Sir Thomas Arundel to 


his wife in dower ; and ſhews further that by virtue of the 


commiſſion, the third part of the rent reſerved on the ſaid 
leaſe was aſſigned to her, and this aſſignment confirmed to 
her by letters patent under the great ſeal, and fl:ews her 
apreement and acceptance thereof, and ſaid, that this ſuit 
was by colluſion to defraud him of his term, And in this 
caſe it was held, firſt, that the court of augmentations had 
no power to aſſign dower to the demandant, or any other 
woman, but it muſt be iri Chancery. Secondly, that the 
aHgninent of the rent was not watranted by the commiſſion, 
and then the confirmation could not make that good which 


was merely void, and it was adjudged for the demandant 7. 


If a Jew, born in England, marries a J2w who is likewiſe 
born here, and the huſband is converted to the chriſtian faith, 
and afterwards purchaſes lands, and enfeoffeth the other 


and dies, the wife ſhall not have dower. For Richard the 


b Weſt. 2. 13 Ed. I. . 4 „F. K. B. 247. p Dyer, 363. 
4 Med. 38, 
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firſt ereRed a court, where all the real and perſonal eſtates of 
the Jews were regiſtered, and upon the death of any Jew 
ſuch eſtate came to the king, though it was redeemable by 
their children paying a fine, and in this court ſhe could not 
demand dower but againſt a Jew; and ſhe could not de- 
mand it at common Jaw againſt a chriftian. And therefore 
if the huſband had not aliened, yet ſhe could not recover 
againſt the heir of a chriſtian 4, 


Rights of Widows, a 


F huſband and wife have a decree for money in right of 
the wife, if the huſband dies before the receipt thereof, 
the benefit of the decree belongs to the wife r. If lands are 
given to the huſband and wife, and to the heirs of the hul. 
band, who dies, the wife may diſagree.t to this eſtate made 
during the coverture ; and then it will be an eſtate to the 
huſband, and his eſtats ab inita, and fo ſhe ſhall have her 
dower thereof, But if the eſtate be made to the huſband and 
wife, for the life of the huſband, remainder to the right 
heirs of the huſband, it ſhould ſeem ſhe cannot in that caſe 
diſagree, becauſe the eſtate upon the huſband's death is de- 
termined and gone. If an huſband ſeiſed in right of his 
wife of lands in fee, aliens them, and dies, leaving his wife 
and iſſue : if the widow during her life does not bring the 
writ of cui in vita, for the recovery of her own lands, after 
her deceaſe her heir may have a writ of fur cui in vita againſt 
the tenant. — Where the huſband lends money in the 
name of himſelf and his wife upon mortgage and bonds, and 
dies, it has been ruled in Chancery, that the wife'is entitled 
to the money by ſurvivorſhip if there be aſſets ſufficient to 
pay the huſband's debts 1 If an eſtate be granted to a wo- 


1 Co. Litt. 31. 3 Hollingſh. 15. T 1 Chan. Ca, 27, Peck. 35% 
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man for life, or during her widowhood ; and ſhe marries, 
ſach eſtate is forfſeited. But whilſt ſhe continues unmarried, 
uch tenure is conſidered as an inheritance for life. Grants 
of eſtates for life, are generally made expreſfly for the term of 
a man's natural life; in order to prevent the grant deter- 
mining by a civil death: as, if an eſtate be granted to 2 
woman for her life, and the enter into a monaſtry, ſhe is by 
that act dead in law.—If a woman being a lunatic kills her 
huſband, or any other, yet ſhe ſhall be endowed, becauſe 
theſe cannot be treaſon, or felony in her who was deprived 
of her underſtanding by the act of God v,—Where a man 
bequeaths to his wife the refidue of his goods, and appoints 
her executrix to pay his debts, and dies; if ſhe pays his 
debts and marries a huſband who dies poſſeſſed of ſuch re- 
ſidue, and appoints an executor, ſuch reſidue ſhall go to the 
wife and not to the executor of the huſband, if he did not 
make a gift of it in his life time . The widow of a man 
ſeiſed of an advowſon, ſhall have the third preſentation, the 
heir having the two firſt, which right cannot be taken from 
her by grant made by the huſband in his life time of the 
third turn; for in a proper action ſhe may recover the third 
preſentation as her dower ; or it may be aſſigned to her for 
dower. But without ſuch recovery or aſſignment, the wife 
cannot make title to the advowſon, or to any preſentation, 
no more than ſhe can enter by her own authority into any 
other lands or tenements to which ſhe hath right of dower _. 
An huſband ſeiſed of a manor in right of his wife, leting a 
copyhold parcel thereof for years by indenture, and dying, 
the wife may demiſe ſuch lands by copy, as before ſuch 
leaſe *—A copyholder in fee where the cuſtom was for a 
widows eſtate, made a leafe by licenſe, reſerving rent to him 
and his wife during their lives, omitting to ſay, and either 
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of them. But the court decreed that the wife ſhould have 
the rent after the death of her huſband though no party to 
the leaſe J. The huſband ſeiſed in right of his wife cannot 
grant copies in his own name, but ought to join the wife 
with him. Where a huſband departs from his wife and 
ſhe is ignorant of what is fallen to him, and his friends give 
out that he is dead, and the wife is prevailed on to releaſe 
all marriage and intereſt in him as an huſband, and after. 
wards by the perſuaſion of the friends of the huſband ſhe 
marry another man who dies, the ſtill having no notice of 
her former huſband being alive, though ſuch firſt huſband 
be not out of the realm, ſhe ſhall not by ſuch conduct loſe 
her dower by her firſt huſband on his death *.—The wife of 
a felo de ſe ſhall have dower ; ſo likewiſe if the huſband be 
outlawed in treſpals, or any civil action; for theſe work no 
corruption of blood, or forfeiture of lands*,—A king's 
tenant ſeiſed of lands in fee, or fee tail, at the day of bis 
death, which he held of the king in chief ; the widow com- 
ing into the chancery, and there making oath that ſhe will 
not marry without the king's leave, obtains a writ of dite 
afſignando, Theſe widows are called the king's widows *. 


— 


Gaſtoms reſpecting the Endotoment of Widows, 


A Widow ſhall not be endowed of copyhold lands unleſ: 

by ſpecial cuſtom of the manor . Where it is a 
cuſtom in a manor that the wife of a copyholder for life ſhall 
hold the copyhold during her widowhood, it is a good 
cuſtom. 80 likewiſe if a copyholder in fee marries, and the 
wife ſurvives, ſhe ſhall have the fee, and vice verſa, —T here 
can be no dower or tenancy by the cuſtom of a copy hold 
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without ſpecial cuſtoms f,— The widow of ceſtui que truſt of 
a copyhold eſtate ought to have her free-bench as well as if 
the huſband had the legal eſtate in him ?. The cuſtom of 
2 manor was, that the wife of a copyholder dying ſeiſed 
ſhall have her widows eſtate: a commiſſion of bankruptcy is 


taken out againſt the copyholder, and his eſtate ſold, but | 


before the vendee was admitted, the copyholder dies; and 


yet it was adjudged that the widow's eſtate was gone, becauſe 


her huſband did not die ſeiſed; his eſtate and right being 
bound by the ſale, to which the admittance after has rela- 
tion, and diveſts the widow's eſtate *,—Tf there be a cuſtom 
that where the huſband ſells his lands, and his wiſe receives 
part of the money, or it be expended in the family, that his 
wife ſhall be barred of her dower, this may be good. —lf the 
cuſtom of a manor be, that if any of the tenants marry a 
widow, ſhe ſhall have no dower, this is good. But the 
cuſtom that a wife of a tenant in fee ſhall not be endowed, is 
not good *,—A wife cannot avoid a leaſe for years made by 
her huſband of copyhold lands,.in order to be endowed 
thereby, unleſs there be a ſpecial cuſtom to authoriſe her ł. 


Of — 


THE origin of jointures has been already ſeen under the 

article of dower, and their nature has been likewiſe 
ſhewn'; it may however be proper here to ſay ſomething 
more particularly concerning them, No eſtate, as was before 
obſerved, can be granted by the huſband to the wife in bar 
of dower, that does not take effect immediately on the death 
of the huſband ; neither ſhall a feoffment in fee to the uſe of 


himſelf for life, after to the uſe of B for his life, and after tq : 


f Noy, 29% b 2 Vern, 525. 4 * h re, Car, 569, b i I Rall. 
Abr. 562, Oro. Jac. 36. 18860 page 133 | 
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the; uſe of the wife for her jointure be good, although B dies 
before the huſband : for the death of B was an event ſubſe. 
quent to the making of thejointure, and an uncertain con- 
tingency!, A jointure muſt be an eſtate to the wife for life, 
and conditions that are within the act of the wife may be 
made therein ; and if the wife after the death of her huſband 
accepts ſuch jointure, ſhe is bound to the condition of it, 
So if it be made to her whilft ſhe continue a widow, it is a 
good jointure within the act. But if an huſband jointure an 
eſtate to his wife per autre vie, this is not within the act, 
for it may determine during her life, without any default in 
ber v. A covenant to releaſe demands to the wife's guardian 
or father after marriage is void au. If a jointure be made toa 
wife before coverture, after the death of the huſband the 
wiſe may not waive it, and take her dower, as ſhe may do 
by a jointure made during the coverture, and if lands are 
conveyed to a woman before marriage for part of her jointure, 
and after marriage more land is conveyed to her for her full 
jointure, and in ſatisfaction of all her dower, and after the 
huſband dies; in this caſe if the woman waives the land 
conveyed to her uſe after marriage, ſhe ſhall have the land 
conveyed to her before coverture, and her dower alſo in the 
reſidue for land conveyed to the wife for part of her jointure, 
or in fatisfaction for part of her dower, is no bar of any 
dower; but he muſt waive it before ſhe enter upon her 
jointure, Acceptance of dower by deed indented ſhall con- 
elude the right of the wife ».—If an huſband covenant to 
| Kis wife thut her jointure ſhall be of a certain yearly value, 
and it fall fort thereof, though her eſtate be without im- 
peachment of waſte, yet ſhe may commit waſte, ſo far as to 
tnake up the deficiency of the jointure A man made a ſet- 
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gement on his eldeſt fon for life, with remainder to his firſt 
and other ſons in tail, remainder over, with power for his 
ſon to appoint any of the lands not exceeding one hundred 
pounds per annum to any wife he ſhould afterwards marry, 
for a jointure (the father being under an apprehenſion that 
he was then married to one whom as he diſliked he did not 
mean his ſon ſhould ſo provide for); the father died, and 
the on martied that woman, though there was ſtrong pre- 
ſumptive proof that he was married to her before; and aftet 
martiage he appointed certain lands to truſtees, in truſt for 
her jointure, and covenanted that if they were not of an 
hundred pounds per annum value, that upon requeſt made 
to him any time during his life, he would make them up ſo 
much out of other lands in his power; he lived ſor ſeveral 
years, and no complaint was made that the lands were not 
of that value, nor requeſt to make it up, and died without 
iſſue, On a bill brought by the widow to have the jointure 
made up the annual value ſpecified, the lord keeper ſaid, 
that a proviſion for a wife or children, was not to be conſi- 
dered as a voluntary covenant ; and therefore decreed the 
deficiency to be made up notwithſtanding the circumſtances 
& the caſe, and her neglect in not requeſting it during co- 
verture, for the laches of a feme-covert cannot be imputed 
to her %,—If the heir brings a bill againſt a jointreſs to diſ- 
cover deeds and writings, he is not entitled to ſue them 
unleſs he confirms the wife's jointure, though it be made 
after marriage *, 


A private a@ of parliament is ſometimes procured to 
enable the tenant of an eſtate to make a jointure for a wife ; 
or to ſecure an eſtate againſt the claims of infants, or other 
perſons under legal diſabilities, For it ſometimes happens 


4 Fothergill and Fothorgill, H. 1701, Bar. & Fem, 167, r 1 Vern, 
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that by the ſtrictneſs or omiſſions of family ſettlements, the 
tenant of the eſtate is abridged of ſome reaſonable power, in 
which caſe the legiſlature alone can afford him redreſs, —f 
a man be found guilty of high treaſon, he forfeits to the king 
all his lands and tenements of inheritance, whether fee. 
ſimple or fee-tail ; and all his rights of entry on lands and 
tenements which he held at the time of the offence com- 
mitted, or at any time afterwards, to be forever veſted in the 
crown; and from the profits of all lands and tenement; 
which he had in his own right for life or years, ſo long as 
ſuch intereſt ſhall ſubſiſt. This forfeiture relates backward, 
to-the time of the treaſon committed, ſo as to avoid all in- 
termediate ſales and incumbrances, but not thoſe before the 
fact, therefore a wife's jointure is not forfeited by the treaſon 
of her huſband, if it was ſettled upon her before the treaſon 
was committed, but her dower is expreſly forfeited by 
ſtatutes. And, if the wife be attainted of treaſon the huſ- 
band ſhall be tenant by the curteſy of the wife's lands: 
but theſe forfeitures do not take effect unleſs an attainder be 
had ; ſo that ifa traitor dies before judgment is pronounced; 
or is killed in open rebellion ; or is hanged by martial law, 
his lands are not liable to forfeiture, he never having been 
attainted of treaſon t. 


Aſſignments made by Widows. 


Fa mother having a right to dower, to encourage a mat- 
_ © riage of her ſon, releaſes her dower, and the releaſe is 
ſhewn to the wife, and her relations, it ſhall bind the mother 
though the leaſe was obtained by a fraudulcnt ſuggeſtion a.— 
A widow before her marriage with a ſecond huſband aflign- 
ing over the greateſt part of her eſtate to truſtees, for the 
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benefit of children by her former huſband, without the pri- 
vity of ſuch ſecond huſband, has been thought by the court 
to de a juſtifiable act, and that ſhe might thus provide for 
her children before ſhe put herſelf under the power of a 
huſband. And where it was proved that eight thouſand 
pounds had been thus ſettled, and that the huſband had ſup- 
preſſed the deed, he was directed to pay the whole money 
without directing any account”, But if a widow makes a 
deed of ſettlement of her eſtate, and marries a ſecond huſ- 
band, who was not privy to ſuch ſettlement, and it appear- 
ing to the court, that it was in conſideration of her having 
ſuch eſtate that the huſband married her, the court will ſet 
alide ſuch deed as fraudulent *. 


"3k it te 


Of lecal Cuſtoms. 


Nowiftanding the Norman conqueſt ſubverted the 

Saxon laws and cuſtoms, and introduced the feodal 
ſyſtem in their ſtead, yet there ſtill remains in ſeveral parts 
of the kingdom traces of the Saxon regulations reſpecting 
inheritances and poſſeſſion of lands. Tenure in burgage 
ſeems to have been derived from ſo remote an original as the 
times of the Saxons. One of the moſt remarkable cuſtoms 
peculiar to tenements ſo held in ancient language, is called 
berough Engliſh, which gives the inheritance to the youngeſt 
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ſon, and fo in an inverted ſucceſſion up to the eldeſt. And 
by the ſame tenure, the widow is endowed of all her huſ. 
band's tenements inſtead of the third part, which ſhe wa 
entitled to by the eſtabliſhed laws of deſcent founded on the 
eommon law *, This is called her free bench. The reaſon 
of which ſeems to be, that in theſe boroughs the eldeſt fons 
were introduced into the trade of their father, and therefore 
being provided for out of their father's goods in his life-time, 
were able to ſubſiſt of themſelves without any proviſion in 
land; and therefore the lands deſcend to the youngeſt (on, 
he being in moſt danger of being left deſtitute, and conſe. 
quently the wife who was entruſted with the care of the 
younger children, had the whole during her life 7. Another 
reaſon has been aſſigned for this extraordinary cuſtom, which 
has been ſpoken of in the firſt chapter of this ſecond book *, 


By the cuſtom of gavelkind tenure, which is perhaps co- 
eval with burgage tenure, the wife ſhall have a moiety of 
the lands fo long as ſhe keeps herſelf chaſte and unmarried. 
And the reaſon of this proviſion for the wife ſeems to be 
founded on the equal diſtribution which is obſerved in theſe 
kind of inheritances in the ſame family, for their mutual 
ſupport ; and therefore when ſhe proves unchaſte or marries 
again, and thereby contracts a new alliance, this proviſion 
as to her ceaſes, and returns again into the family. But the 
preſumption of her chaſtity is to continue till it be proved 
that ſhe was delivered of a child begotten during her vi- 
dowhood *, 


, 


1 Feld, tit of hon. 2. 1. 47. Reg. Mag, I. 4. c. 31. Let. ſect. 163. 
Nay, 106, Roll. Abr. 558. Bro. tit. Dover, 70. 3 Page 110+ 
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Of the Dofrine of laft Wills and Teftaments. 


Of the Power to make Wills and Teſlamenti, or to bequeath 


real and perſonal Eflates. 


N perſon may make a will that is not under ſome 
ſpecial prohibition by law or cuſtom. Which may 
ariſe either from want of ſufficient diſcretion ; by which 
infants under the age of fourteen, if males, or twelve, if 
females, are rendered incapable of making a teſtament * 
and no real eſtate can be conveyed by will, the teſtator being 
within the age of twenty-one years ©, Likewiſe madmen, 


ideots, or natural fools, perſons become childiſh through 
age or fickneſs ; drunkards whilſt in a ſtate of inebriety, - 


nor until their ſenſes are ſufficiently reſtored, and all ſuch 
2s are born deaf, dumb, and blind. Thoſe who are born 


deaf and dumb, cannot make any kind of teſtament, or laſt 


will, unleſs it appears by unqueſtionab!e evidence, that ſuch 
an one underſtands the meaning of a will, and that he has a 
defire to make one; for if he has ſuch underſtanding and de- 
ſire, he may by ſigns and tokens, declare his teſtament 4. 


Blind perſons may make a nuncupative will before a ſuſſi- 


cient number of witneſſes, or they may make a written will, 
provided it is read before witneſſes, and in their preſence 
acknowledged by the teſtator for his laſt will. But a writing 
delivered to the teſtator, and he without hearing it read ac- 
knowledging it for his will, will not be ſufficient, as the 


L Caſe of Hyde and Hyde, 8 Ann, Gilb, R. 74, © 34 &35 Hen, VIII. 
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probability of a counterfeit teſtament being thereby obtrudel 


upon him is very ſtrong. And the ſame precautions are re. 


quiſite for authenticating the will of a perſon who cannot 
read, For though the law generally preſumes, that a perſon 
who executes a will, knows and approves the contents 
thereof, yet that preſumption ceaſes where by defect of edu · 

he cannot read, or by ſickneſs he is incapable of read. 
ing his will at the time of executing it *,—If madmen or 
lunatics have clear or calm intermiſſions, then during ſuch 
intervals of reaſon they may make their teſtaments . Swin. 
burn deſcribes an ideot to be one, who notwithſtanding he be 
of lawful age, yet is ſo witly, that he cannot name to 
twenty, nor can tell what age he is of, or knows who is his 
father or mother ; or is able to anſwer any queſtion of equal 
plainneſs ; from whence it is evident, he is not endowed 
with reaſon to diſcern what is to his profit ar detriments, 
But it is not held to be ſufficient, that the teſtator is of me. 
mory when he makes his will to anſwer to familiar and uſes 
ful queſtions ; but he ought to have a diſpoſing memory, ſo 
as to make diſpoſition of his eſtate with underſtanding and 
reaſon ; and this is ſuch memory as the law calls ſound and 


perfect >, 


| Likewiſe want of ſufficient liberty or free-will, render per- 
ſons incapable of bequeathing their ſubſtance, Therefore 
priſoners and captives making a teſtament, the judge of the 


court is to determine in his diſcretion concerning the validity 


thereof, from the evidence laid before him, of the particular 
circumſtances of dureſs z and whether ſuch perſons can be 
ſuppoſed to have had a free-will of their own in bequeathing, 
For the ſame reaſon feme-coverts cannot make a will but in 


3 very reſtrained manner, as has been already ſhewn ', The 


e Burn, E. L. art. Wills, f Swinb, 76. 5 Ib. 79. h Caſe 
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far of death, or of bodily hurt, or of the loſs of all or the 
greateſt part of our goods, or the like, are ſufficient to vacate 
a teſtament. In all ſuch caſes the judge is to conſider not 
only the quality of the threatenings, but alſo the perſons as 
well threatening as threatened. In the threatener, his 
power and diſpoſition ; in the perſon threatened, the ſex, 
2ge, courage, puſilanimity, and the like; but if the teſtator 
zfterwards, when there is no cauſe of fear, ratifies and con- 
firms the teſtament ſo executed, it ſeems to be good in law x. 
So likewiſe if a man makes a will in his ſickneſs, at the over- 
importunity of his wife, that he may enjoy quiet in his laſt 
moments, ſuch will be held to be a will made by reſtrain, 
and ſhall not be good ',—The third and laſt bar to be- 
queathing ariſes from criminal conduct; therefore all traitors 
and felons from the time of conviction cannot make a teſta- 
ment; and a felo de ſe cannot bequeath his perſonal eſtate; 
but he may make a deviſe of his real eſtate, for that is not 
ſubject to any forfeiture as his goods and perſonals are. Out- 
laws, though it be for debt, cannot make a teſtament io long 
as ſuch outlawry continues; but if their executors reverſe 
the outlawry, the will is eſtabliſhed v. A perſon excom- 
municated may make a teſtament, unleſs that great curſe, 
which is called anathema, is pronounced againſt him, which 
the ſpiritual court does not inflict but for flagrant offences. 


And this it ſhould ſeem incapacitates a perſon from making 


2 will until it is removed v. 
Of written Wills, 


Ir may be proper to obſerye here, for the ſake of preciſion 
merely, that ſtrictly ſpeaking, the terms teſlament and 


will, are not ſynonymous ; the former being a deviſe of 


chattels or perſonal effects, the latter limitted to land. The 


* Svinb. 475, 6, I Styl. 427. ee page 62. © Swinb, 109. 
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firſt requires executors, which the latter does not. But 23 
will and teſtament are uſed indifferently by the beſt writers, 
the diſtinction is too refined to be adopted in this work, 


While property continued only for life, teſtaments were 
uſeleſs and unknown ; and when it became inheritable, the 
inheritance was long indefeaſible ; and the children or heirs 
at law could not be ſet aſide by will. Till at length it was 
found, that ſo ſtrict a rule of inheritance made heirs diſ- 
obedient and headſtrong, defrauded creditors of their juſt 
debts, and prevented many provident fathers from dividing 
or charging their eſtates as the exigence of their families re- 
quired. This introduced pretty generally the right of diſ- 
poſing of one's property, or a part of it, by teſtament, that 
is, by written or oral inſtructions properly witneſſed, and 
authenticated, according to the pleaſure of the deceaſed; 
which we therefore emphatically ſtyle his will. This was 
eſtabliſhed in fome countries much later than in others, 
With us in England, till modern times, a man could only 
difpoſe of one third of his moveables from his wife and chil- 
dren. And in general no will was permitted of Jands till 
the reign of Henry the Eighth, and then only of a certain 
portion'; for it was not till after the reſtoration, that the 
power of deviſing real property became ſo univerſal as at pre- 
ſent ®, | 


A teſtament of chattels, or of perſonal effects, written in 
the teſtator's own hand, though it hath neither his name 
nor ſeal to it, nor witneſſes preſent at its publication, is 
good, provided ſufficient proof can be had that it is the teſ- 
tator's hand writing . And though written in another 
man's hand, and never ſigned by the teſtator, yet if it be 


ag Blackſt. b. II. ©, I, U Gado!p, p. 1. OC 21. Giib, Rep. 260. 


proved 
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proved to be according to his inſtructions, and approved by 
him, ſuch hath been held a good teſtament of perſonal 
eſtate *, Yet it is ſafer and more prudent, to have it ſigned 
and ſealed by the teſtator, and publiſhed in the preſence of 
witneſſes, —A will of a real and perſonal eſtate was prepared 
in order to be executed, though there were ſeveral blanks in 
it, and the teftator died before execution; yet it was held 
a good will for the perſonal eſtate; and though more was 
intended to be done, yet it was decreed to be good for what 
was done *, And where a perfon intending to make his 
will, pulled a paper out of his pocket, wrote down ſome 
things with ink,. ſome with a pencil ; and though it had no 
concluſion, but appeared to be a draft which he intended 
afterwards to finiſh ; for it was not ſigned, but had at the 
end a calculation of his effects, and an order to pay a divi- 
gend of ſtocks, yet it was held to be a will . So in a caſe 
where the teſtator gave inſtructions to make his will of his 
real and perſonal eſtate, and when it was brought to him, 
he made ſeveral alterations, and then wrote the whole over 
as altered with his own hand; this being found in his ſtudy, 
though not ſigned or ſealed, was held by the delegates to be 
2 good will, as to the perſonal eftate; on an appeal from 
the conſiſtory court, in which it was decreed that the de- 
ceaſed died inteſtate *, If a teſtament is made in writing, 
and afterwards loſt by ſome caſualty, yet if there are two wit- 
nefſes who ſaw and read the written teſtament, and remem- 
ber the contents thereof, ſuch two witneſſes ſo depoſing 
concerning the tenor of the will, are ſufficient for the proof 


in form of law to paſs perſonal property. But it is neceſlary - 


hereto, that not only their integrity, but likewiſe their 
judgment and preciſion are unqueſtionable ; and even then 
their teſtimony muſt be corroborated by concurring circum- 


4 Comyns, 452. r Caſe of Brown and Heath, 172 1. Comyns, 453- 
bid. Caſe of Loveday and Claridge, 1730. t Ib, | 
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ſtances ; for the law, as lord Coke expreſſes it, confiders the 
intention of the teſtator as the pole ſtar which is to dire 
the judge in the expoſition of wills. 


Teſtaments may be avoided three ways. (1.) If made by 
z perſon labouring under any of the incapacities beforemen- 
tioned. . (2.) By making another teſtament of a later date; 
and (3.) By cancelling or revoking it. For though I make 
a laſt will and teſtament in the ſtrongeſt words, yet I am at 
liberty to revoke it, becauſe my own act or words cannot alter 
the diſpoſition of law, ſo as to make that irrevocable, which 
is in its own nature revocable . For this ſaith lord Bacon 
would be for a man to deprive himſelf of that which of all 


| other things is moſt incident to human condition; and that 


is alteration or repentance ', It hath alſo been held, that 
without an expreſs revocation, if a man who hath made his 
will afterwards marries, and hath a child, this is a preſump- 
tive or implied revocation of his former will, which he made 
in his ſtate of celibacy . The Romans were alſo wont to 
ſet aſide teſtaments as being inefficioſa, deficient in natural 
duty, if they diſinherited or totally paſſed by, without aſ- 
ſigning a true and ſufficient reaſon, any of the children of 


— *. But if the child has any legacy, though ever 
(mal 


|, it was a proof that the teſtator had not loſt his me · 
mory or his reaſon, which otherwiſe the law preſumed, but 
was then ſuppoſed to have acted thus for ſome ſubſtantial 
cauſe, and in ſuch caſe no querela inofficioſa teſtamenti was 
allowed, Hence probably has ariſen that groundleſs vulgar 
error of the neceſſity of leaving the heir a ſhilling, or ſome 
other expreſs legacy, in order to diſinherit him effectually: 
whereas the law of England makes no ſuch wild ſuppoſi- 
tions of forgetfulneſs or infanity ; and therefore though the 


u 8 Rep. 82. Y Elem. c. 19. WL. Raym. 44. 1 P. W. 30g. 
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beit or next of kin be totally omitted, it admits no querela 
inoffcioſa, to ſet aſide ſuch a teſtament, 


Of the Father's Right to bequeath his Property. 


WITH us, teſtaments are of very high antiquity. Before 

the conqueſt we find the method of bequeathing per- 
ſonal eſtates by will prevail generally, “If any one, either 
through careleſsneſs, or being ſurprized by ſudden death, 
dies inteſtate, the lord ſhall claim to himſelf only his own 
part, which devolves to him by law under the denomination 
of an heriot; but the eſtate ſhall be diſtributed to the wife, 
children, and neareſt of kin in their reſpective rights y.” 
But a man had originally no right of bequeathing the whole 
of his perſonal eſtate : for by the common law as it ſtood in 
the twelfth century, a man's goods were to be divided into 
three equal parts; of which one went to his heirs, or lineal 
deſcendants : another to his wife : and the third only was 
at his own diſpoſal. Or if he died without a wife he might 
then diſpoſe of one moiety ; and the other went to his 
children. So vice verſa, if he had no children, the wife was 
entitled to one moiety, and he might bequeath' the other ; 
but if he died without either wife or iſſue, the whole was at 
his own diſpoſal. The ſhares of the wife and children were 
called their reaſonable parts; and the writ de rationabili parte 
bonarum, was given to recover them*, This continued to be 
the law of the land until the time of Magna Charta, which 
requires that the king's debts ſhall firſt of all be levied, and 
then the reſidue of the goods ſhall go to the executors to 
perform the will of the deceaſed, And if nothing be owing 
to the crown, all the chattels ſhall go to the uſe of the dead, 
faving to his wife and children their reaſonable parts *; and 


y L. L. Canut. c. 68, 2 F. N. B. 122. Blackſt. b. II. c. 35. 
4 Hen. III. c. 18. 
: even. 
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even in the fourteenth century this right of the wife and 
children was held to be univerfa] or common law. However, 
it muſt be owned that theſe reſtraints on a man's bequeathing 
his effects were frequently pleaded as the local cuſtom of 
Berks, Devon, and other counties ; but Sir Edward Finch 
lays it down expreſly but a little more than a century ago? 
to be the gencral law of the land; but this law is at preſent 
altered by imperceptible degrees, and a man may now by will 
bequeath the whole of his goods or chattels, though we 
cannot trace out when firſt this alteration began.—A widow 
brought an action of detinue againſt her huſband's executors, 
becauſe by the eſtabliſhed uſage of the whole kingdom a 
Wife was entitled to her reaſonable part of her huſband's 
effects; and it was further ſet out in the declaration, ſpeci- 
fying what portion the widow at common law was conſi- 
dered as entitled to, viz. one moiety, if the huſband Jeft no 
children; and a third part, if he left children. She ſtated 
further, that her huſband died worth 200,000 marks, with- 
out iſſue had between them; and thereupon ſhe claimed the 
moiety. Some exceptions were taken to the pleadings, and 
the fact of the huſband dying without iſſue was denied; but 
the rule of law as ſtated in the writ ſeems to have been uni- 
verſally allowed ©. Indeed Sir Edward Coke is of opinion 
that this never was the general law, but only obtained in 
particular places by ſpecial cuſtom 4 : and to eſtabliſh that 
doctrine he relies on a paſſage in Bratton, which he ſeems 
to have miſtaken *, And Glanvil, Magna Charta, Fleta, 
the Year-books, Fitzhetbert and Finch, all agree with Brac- 
ton, that this right to the pars rationabilis was founded in 
the common law. And to this day it is the law of Scot- 
land, And this ancient regulation continued in force in 
the province of York, the principality of Wales, and the 


v in the Reign of Charles IT, N. 30 Edw. III. 23. © 1 Inft. 33. 
© L. 3. c. 26. ſect. a. i Dalrym, Feud, prop. 145. 
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eity of London, till very modern times; when in order to 
favour the power of bequeathing, and to reduce the whole 
kingdom to the ſame ſtandard, four ſtatutes have been pro- 
vided, The firſt of theſe acts reſpects the province of York*, 
ind gives the huſband full power of diſpoſing by will of all 
his effects, without reſtraint or reſerve from either his wife, 
or iſue, Freemen, however, of the cities of York and 
Cheſter are excepted, and bound by the former local cuſtom. 
But a ſubſequent act put the two cities on the ſame footing 
with the reſt of the province of Vork. By another act 
paſſed three years after the firſt above recited !, (A. D. 1606) 
the principality of Wales was put on the ſame footing, 
though in a more equitable manner than in the former : for 
it enacts that the act ſhall not extend to take away any right 
or title which any woman then married, or young children 
then born, might have to the reaſonable part of their huſ- 
band's or father's effects, by virtue or colour of the ſaid 
uſage and cuſtom, A clauſe highly equitable, and the former 
act by ſubjecting the woman then married, and the children 
then born ; or that might hereafter be born of a marriage 
then had, to the diſcrctionary bequeſt of their huſbands 
and fathers, gave it the complexion of an ex poſt faite law. 
The like diſtributive juſtice to women at that time married, 
and their iſſue, was ſhewn by an act paſſed in 17245, which 
deſtroyed the cuſtom then prevailing in London, by which 
the widow of a freeman, and his children, were equally en- 
titled to one-third of his effects: but by this act all freemen 
of London have a right granted them of diſpofing of all 
their perſonal eſtates by will; and the claims of the widow, 
children, and other relations, to the contrary, are totally 
barred, Thus is the old common law now utterly aboliſhed 
throughout all the kingdom of England, and a man may 


ü 4 W. & M. c. 2. h 2 & 3 Ann. c. 5. 1 W. c. 2. 
K 11 Geo, c. 18. 
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deviſe the whole of his chattels as freely as he formerly could 
his third part, or moiety, But the perſonal eſtate of a freeman 
of London dying inteſtate is ſubject to be diſtributed accord. 
ing to the former cuſtom of the city. Or any engagement 
in writing in conſideration of marriage, purporting that his 
perſonal eſtate at his death ſhall be diſtributed according to 
the cuſtom of the city. of London, ſhall barr his right of 
bequeathing it away by will l. 


Deviſes of real Eſtates. 


© TT ſeems ſufficiently clear,” ſays judge Blackſtone, . that 

before the conqueſt lands were deviſeable by will v. But 
upon the introduction of the military tenures, the reſtraints 
of deviſing lands naturally took place, as a branch of the 
feodal doctrine of non-alienation without the conſent of the 
lord, And ſome have queſtioned whether this reſtraint, 
which we may trace even from the ancient Germans, was 
not founded upon truer principles of policy, than thegower 
of wantonly diſinheriting the heir by will, and transferring 
the eſtate, through the dotage or caprice of the anceſtor, 
from thoſe of his blood to utter ſtrangers. For this it 
is alledged maintained the balance of property, and pre- 
vented one man from growing too big or powerful for his 
neighbours : fince it rarely happens, that the' ſame man 
is heir to many others, though by art and management he 
may frequently become their deviſee .“ No eſtate greater 
than for term of years could be diſpoſed of by teſtament ac- 
cording to the common law of England ſince the conqueſt, 
except only in Kent, and in ſome ancient boroughs, and a 
few particular manors, where their Saxon immunities by 
ſpecial indulgence ſubſiſted v. And though the feodal re- 


1 Co, Litt. 112. See page 101. m Wright of tenures. n Tacit, 
de Mor, Germ, c. 21. o Comment., b. II. c. 23. p Litt. ſect. 67. 
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fraint on alienations by deed , vaniſhed very early, yet this 


on wills continued for ſome centuries after; from an appre- 


henſion of infirmity, and impoſition on the teſtator in ex- 
remis, which made ſuch deviſes ſuſpicious. Beſides in de- 
viſes there was wanting that general notoriety, and public 
deſignation of the ſucceſſor, which in deſcents is apparent to 
the neighbourhood, and which the ſimplicity of the common 
law always required in every transfer, and new acquiſition 
of property. But when eccleſiaſtical ingenuity had invented 
the doctrine of uſes, as a thing diſtin from the land, uſes 
began to be deviſed very frequently, and the deviſee of the 
uſe could in chancery compel its execution. For as the 
Popiſh clergy then generally ſat in the court of Chancery, 
they conſidered that men are moſt liberal when they can 
enjoy their poſſeſſions no longer, and therefore at their death 
would chooſe to diſpoſe of them to thoſe, who, according 


' to the ſuperſtition of the times, could intercede for their 


happineſs in another world. But when the ſtatute of uſes, 
27 Hen. VIII. had annexed the poſſeſſion to the uſe, theſe 
uſes being now the very land itſelf, became no longer de- 
viſable : which might have occaſioned a great revolution in 
the law of deviſes, had not the ſtatute of wills been made 
about five years after, 32 Hen. VIII. c. 1. explained by 
34 Hen, VIII. c. 5. which enacted, that all perſons being 
leiſed in fee-ſimple, (except feme-coverts, infants, ideots, 
and perſons of non-ſane memory) might by will and teſta- 
ment in writing deviſe to any other perſon, but not to bodies 
corporate, two-thirds of their lands, tenements, and heredi- 
taments, held in chivalry, and the whole of thoſe held in 
ſoccage: which now, through the alteration of tenures by 
the ſtatute of Charles the Second, amounts to the whole of 
their landed property, except their copyhold tenements“. 


9 Blac kſt. b. II. e. 23. 
And 
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And fo favourable were the courts of law towards deviſes of 
lands after they were rendered legal by the ſtatute, that bare 
notes in the hand-writing of another perſon, and only ſigned 
by the teſtator, were allowed to be good wills within the 
Ratute”. And the latitude thus given to teſtators was ſoon 
perverted to anſwer the moſt fraudulent purpoſes, by forgery 
and ſubornation, To remedy which an act paſſed in 1656, 
commonly known by the title of the ſtatute of frauds and 
perjuries*, which directs that all deviſes of lands and tene- 
ments ſhall not only be in writing, but ſigned by the teſtator, 
or ſome other perſon in his preſence, and by his expreſs di- 
rection, and be ſubſcribed in his preſence by three or four 
credible witneſſes ; and fuch will ſhall remain in force until 
it be burnt, cancelled, torn, or obliterated by the teſtator, 
or by his directions, or unleſs the ſame be altered by ſome 
other will or codicil in writing, or other writing of the de- 
viſor, ſigned in the preſence of, three or four witneſſes, de- 
elaring the ſame. In the conſtruction of which ſtatute, it 
has been adjudged that the teſtator's name, written with his 
own band at the beginning of the will, as © I John Mill; 
do make this my laſt will and teſtament,” is a ſufficient 
fGgning,. without any name at the bottom; though the other 
is the ſafer way, It has alſo been determined that though 
the witneſſes muſt all ſee the teſtator fign, or at leaſt ac- 
knowledge the ſigning, yet they may do it at different 
times*, But they muſt all ſubſcribe their names as witneſſes 
in his preſence, left by any poſſibility they ſhould miſtake 
the inſtrument . And in a cafe determined about twenty- 
five years ago, the judges were extremely ſtrict in regard 
to the credibility, or rather competency of the witneſſes: for 
they would not allow any legatee, nor by conſequence 3 


e Dyer, 72: Cro. Eliz. 100. s 29 Car. II. c. 3. t 3 Lex. 1. 
u Freem. 486. 2 Ch. Caſ, 190. Pr. Ch. 185. V I P., W. 740. 
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creditor, where the legacies and debts were charged on the 
real eſtate, to be a competent witneſs to the deviſe, as being 
too deeply concerned in intereſt not to wiſh the eſtabliſhment 
of the will; for if it were eſtabliſhed he gained a ſecurity 
for his legacy or debt from the real eſtate, whereas otherwiſe 
he had no claim but on the perſonal aſſets v.. This deter- 
mination however alarmed many purchaſers and creditors, 
and threatened to ſhake many of the titles in the kingdom 
that depended on deviſes by will. For if a will was atteſted 
by a ſervant to whom wages were due, by the apothecary, 
ar attorney, whoſe very attendance made them creditors, 
or by the miniſter of the pariſh who had any demand for 
tythes or eccleſiaſtical dues, and ſuch perſons are moſt likely 
to be preſent in the teſtator's laſt illneſs, and if in any ſuch caſe 
the teſtator had charged his real eſtate with the payment of 
his debts, the whole will, and every diſpoſition therein, as 
far as related to real property, were held to be utterly void. 
This occaſioned the ſtatute 25 Geo. II. c. 6. which reſtored 
both the competency and credit of ſuch legatees, by declaring 
void all legacies given to witneſſes, and thereby removing 
all poſſibility of private intereſt affecting their teſtimony. 
The ſame ſtatute likewiſe eſtabliſhed the competency of cre- 
ditors, by directing the teſtimony of all ſuch creditors to be 
admitted, but leaving their credit as well as that of all other 
witneſſes to be conſidered on a view of all the circumſtances, 
by the court and jury before whom ſuch will ſhall be con- 
teſted. And in a cauſe in the court of King's Bench before 
tord Mansfield, the teſtimony of three witneſſes who were 
creditors was held to be ſufficiently credible, though the land 
was charged with the payment of debts, and the reaſons on 
which the former determination were founded were judged 
to be inſufficient *, By the method of conveying real eſtates 
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by deviſe, creditors by bond, and other ſpecialties, which 
affected the heir provided he had aſſets by deſcent, were 
defrauded of their ſecurities, not having the ſame remedy 
againſt the deviſee of their debtor. To remove this ſpecies 
of injuſtice, the ſtatute 3 and 4 W. and M. c. 14. provided 
that all wills and teſtaments, limitations, diſpoſitions, and 
appointments of real eſtates, by tenants in fee-ſimple, or 
having power to diſpoſe by will, ſhall, as againſt ſuch credi- 
tors only, be deemed to be fraudulent and void : and that ſuch 
creditors may maintain their action jointly, both againſt the 
heir and the. deviſee. 


A will of lands made by the permiſſion and under the 
control of theſe ſtatutes is conſidered by the courts of law, 
not ſo much in the nature of a teſtament, as of a conveyance 
declaring the uſes to which the lands ſhall be ſubject: with 
this difference, that in other conveyances the actual ſub- 
ſcription of the witneſſes is not required by law, though it 
is prudent for them ſo to do, in order to affiſt their memory 
when living, and to ſupply their evidence when dead ; but 
in deviſes of lands ſuch ſubſcription is now abſolutely ne- 
ceſlary by ſtatute, in order to identify a conveyance, which 
in its nature can never be ſet up till after the death of the 
deviſor. And upon this notion that a deviſe affecting lands 
is merely a ſpecies of conveyance, is founded this diſtinction 
between ſuch deviſes and teſtaments of perſonal chattels ; 
that the latter will operate upon whatever the teſtator dies 
poſſeſſed of, the former upon only ſuch real eſtates as were 
his at the time of executing and publiſhing his will y, where- 
fore no after-purchaſed lands will paſs under ſuch deviſe, 
- unleſs ſubſequent to the purchaſe or: contract, the deviſor 
' re-publiſhes his will *, 


Y 1 P. W. 575. 1 2 1 Ch. Caſ. 39. 2-144 Salk. 238. Black. 
IL 23. 
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If the teſtator ſhewing the will to the witneſſes, informs 
them that it is his laſt will and teſtament ; or, herein- is 
contained my laſt will, or words to the ſame purpoſe, it is 
ſufficient, withoug,making the witneſſes privy to the con- 
tents of it, provid they are able to prove the identity of 
the writing ; or that what is produced after the teſtator's 
death is the very ſame writing which he in his life-time af- 
firmed before them to be his will. And where the witneſſes 
were deceived by the teſtator at the time of the executions, 
and were bound to believe from the words he made uſe of at 
the execution of the inſtrument, that it was a deed and not 
a will, it being delivered as his act and deed, and the words 
« ſealed and delivered” were put above the place where the 
witneſſes were to ſubſcribe their names, it was adjudged by 
the court to be a good will ; becauſe inconveniencies might 
ariſe in families from having it known that a perſon had 
made his will, 


Notwithſtanding all teſtamentary deviſes are interpreted 
in the moſt favourable manner for the deviſee, yet where the 
words of the will are fo general and uncertain, that the 
teſtator's meaning cannot be collected from them, they are 
void. As, where a man by will gave all to his mother, the 
general words were held to convey no lands to his mother : 
for ſince the heir at law had a plain uncontroverted title, 
unleſs the anceſtor diſinherited him, it would be ſevere and 
unreaſonable to ſet him. aſide, unleſs ſuch intention of the 
teſtator is evident from the will; for it were to ſet up and 
prefer a dark, and at beſt but a doubtful title, to a clear and 
certain one b. 
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Of Nuncupative Wills. 


HIS kind of will depends merely upon oral evidence, 
being declared by the teſtator in extremis before a ſuf- 
ficient number of witneſſes, and at that time or afterwards, 
reduced to writing, and read over to him and approved; 
and this tranſaction muſt be atteſted by the oaths of three 
credible witneſſes at the leaſt ; and if the eſtate ſo bequeathed 
exceeds the value of gol. it is further required, that the teſ- 
tator himſelf ſhall eſpecially call upon ſuch witneſſes to atteſt 
the ſame; and it muſt te made in his laſt ſickneſs; in his 
own habitation, or dwelling houſe; or where he had been 
previouſly reſident ten day at leaſt; except he be ſurprized 
with ſickneſs on a journey or from home, and dies without 
returning to his dwelling, And the witneſſes to ſuch nun- 
cupative will ſhall not be allowed to prove the ſame after fix 
months from the making thereof, unleſs it were put in writing 
within fix days, neither can it be admitted to be proved until 
fourteen days after the deceaſe of the teſtator, nor till pro- 
. ceſs has firſt iſſued to call in the widow or next of kin to con- 
teſt it if they think proper. Further, the teſtamentary 
words ſhall be ſpoken with. an intent to bequeath, not any 
looſe idle diſcourſe in his laſt illneſs ; for he muſt require the 
bye-ſtanders to bear witneſs of ſuch his intention ; it muſt 
be his laſt ſickneſs; for if he recovers, he may alter his diſ- 
poſition, and has time to make a written will: It muſt not be 
proved at too long a diſtance from the teſtator's death, leſt the 
words ſhould eſcape the memory of the witneſſes ; nor yet too 
haſtily, nor without notice, leſt the family of the teſtator ſhould 


© 29 Car, II. c. 3. 4 nd 5 Ann, c. 16, 
be 
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be put to inconvenience, or be ſurprized . A blind man, it 
has been already obſerved, may make a nuncupative will, 
by declaring it before a ſufficient number of witneſſes to be 


his will 1 | 
Of a Cedicil. 


A Codicil is a ſupplement to a will; or an addition made 

by the teſtator annexed to, and to be taken as part of a 
teſtament ; being for its explanation or alteration ; or to 
make ſome addition to, or ſubtraction from the former diſ- 
poſitions of the teſtator ſ. And theſe likewiſe are allowed 
to be nuncupative if made in extremis; but ſubject to the 
reſtrictions that are laid upon wills of the ſame kind, If 
the teſtator-declares, that the codicil ſhall be in force; al- 
though the will happens to be rendered void for want of 
thoſe ſolemnities required by law; yet the codicil ſhall be 
good, and obſerved by the adminiſtrators. . No executor 
can be appointed by a codicil, but they may be ſubſtituted 
from the invalid will of the teſtator to which this was an 
appendage *, A man may make divers codicils, and the firſt 
is of equal force with the laſt, if not contradiftory to each 
other ; and herein they differ entirely in their nature from 
wills. And if two codicils are found without any deſigna- 
tion by which to determine the priority of one to the other, 
and the ſame thing is given to one perſon in one codicil, and 
to another perſon by the other; the codicils are not void, 
but the perſons therein named ought to divide the bequeſt 
between them if it is of a partible nature. If codicils are 
found written by the teſtator himſelf, they ought to be taken 
as part of the will, and to be proved in common form by 
the oath of the adminiſtrator, with the will annexed ; and 


d Blackſt. d. II. c. 32. e Page 215. God. O. L. N. 1. ©, 1. ſect. 3 
t Swinb. 14. n Swinb. 15. 
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in caſe of oppoſition, by the witneſſes to the hand writing 


and finding. And it has been uſual to exhibit an affidayit 
of the hand writing and finding, before a probate or admi. 
niſtration paſſes, even in common form; but in caſe of a 
real eſtate, a codicil cannot operate unleſs it is executed in 
conformity to the ſtatute of frauds and perjuries b. 


* 


Donatia cauſa mortis. 


T HIS is when a perſon in his laſt ſickneſs, apprehend- 

ing his diſſolution near, delivers or cauſes to be deli. 
vered to another, the poſſeſſion of any perſonal goods; 
under which have been included bonds and bills drawn by 


the deceaſed upon his banker, to keep in caſe of his deceaſe. 


This gift, if the donor dies, needs not the aſſent of his exe- 
cutor; yet it ſhall not prevail againſt creditors; and is ac- 
companied with this implied truſt ; that if the donor lives, 


the property therein ſhall revert to himſelf, being only given 


in contemplation of death, or mortis cauſa *', An huſband 
upon his death bed, delivered to his wife a purſe of an hun- 
dred guineas, bidding her apply it to no other uſe than her 
own *, So where the huſband upon his death bed drew a 
bill on his banker to pay his wife an hundred pounds for 
mourning, they were adjudged to belong to the wife, and 


to be ſubject to no claims from the heir or executor '.—A 


Jady going out of town in a bad ſtate of health, gave her 
maid a bond executed to her by a third perſon ; ſaying, if! 
die it is yours, She died inteſtate, The adminiſtrator 
brought a bill to have the bond delivered up. By the lord 
chief juſtice Hardwicke: this is a ſufficient donatio cauſa 
mortis to paſs the equitable intereſt of this bond upon the 


h 1 Atk. 426. i Prec. Chan, 269. k 1 P. W. 406, 441. 3357+ 
Cro. Car. 396. | Thid, | 


inteſtates 
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inteſtates death. The queſtion in this caſe was, whether 
the nature of the property was. capable of being lo given: 
his lordſhip held it might, as well as a ſpecific chattel ; 
though no legal property paſſed thereby ; nothing but the 
paper, a bond being evidence of a debt; and the intent 
being to give the debt, not the paper, he held it a good do- 
nation mortis cauſa, Comparing it to the property which 
paſſes upon the aſſignment of a bond, which paſſes nothing 
in point of law; and the aſſignee muſt make uſe of the 
aher's name for recovering on it. He put the caſe, that if 
a chattel in poſſeſſion had been bought by the inteſtate, and 
a bill of ſale made to the truſtee for her uſe, the property 
would haye been in the truſtee, and the equitable in the 
reſtuy que truſt, who if ſhe had given this chattel ſo circum- 
ſtanced to the defendant, it would haye been good *. 


General Obſervations on Wills, 


HE law difpenfes with the want of words in laſt wills and 
teſtaments, that are abſolutely requiſite in all other in- 
ſtruments. Thus by will, a fee may be conveyed without 
words of inheritance ; and an eftate tail without words of 
procreation. By a deviſe alſo, an eſtate may paſs by mere 
implication, without any expreſs words to direct its courſe. 
As where A, deviſes lands to his heirs at law, after the 
death of his wife : here, though no eſtate is given to his 
wife in expreſs terms, yet ſhe ſhall have an eſtate for life by 
implication. For the intent of the teſtator is clearly to 
poſtpone the heir till after her death ; and if ſhe does not 
take it nobody elſe can . If a man deviſes all his eſtate 
which he has in ſuch a place, without mentioning the heirs 
of the deviſee ; courts of equity hold that it ſhall extend to 


3 Atk, 214 2 x Vent, 376, 
ſuch 
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ſuch heirs. For the word eſtate implies the whole property 
and intereſt therein, eſpecially in the caſe of children, to 
whom the parent, unleſs there is ſome expreſs limitation, 
cannot intend a life eſtate only ®, 


The cognizance of the eccleſiaſtical laws extends only to 
wills that paſs goods and chattels ; and the probate of teſta. 
ments concerning lands only, and no goods contained therein, 
ought not to be in the ſpiritual court. And if there is a 
ſuit to compel to have the probate of ſuch wills a prohibi- 
tion lies. But a mixed will, which conveys both lands and 
goods, the probate of ſuch will ſhall be in the ſpiritual court, 
But the probate of the part which paſſes the lands, ſhall not 
prejudice the heir, for it ſhall not be evidence at the com- 
mon law; and the examination of the witneſſes before the 
judge of the ſpiritual court ſhall not be given in evidence at 
the common law ?, 


A will executed at Boulogne, and proved in the preroga- 
tive court of Canterbury; one of the witneſſes reſiding at 
Boulogne, in order to perpetuate the teſtimony thereof, it 
was moved, that the original will might be delivered out to 
the perſon who was the only deviſee who could claim any 
real eſtate under it, on his giving a reaſonable ſecurity to re- 
turn it after the examination of the witneſs. And lord chief 
juſtice He rdwicke directed, that the will ſhould be delivered 
out accordingly, on ſecurity being given for its return in 
three months. But his lordſhip ſaid, if there had been other 
perſons under the will intereſted in it, and they had refuſed 
their conſent, he would not have made this order, becauſe 
the taking a will out of the kingdom, is different from any 

former caſes; they having gone no further than ordering 
them to different parts of England 4. If an executor proves 


© Caſe of Bailey and Gale, Nov, 1-55. 2 Ver. 78. P Cro, Car. 396 
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z will of a perſonal eſtate, of which one of the legacies is 
forged, the executor in ſuch caſe has no remedy in equity, 
but ought to have proved the will with ſpecial reſervation 
to that legacy. And in ſuch caſe the forgery is to be de- 
creed againſt in the eccleſiaſtical court, and the will en- 
without it, and in that ſtate annexed to the probate “. 
Where the teſtator by his will makes no other diſpoſition of 
in, his eſtate, than the law itſelf would have done had he been 
a filent, there ſuch a will is uſeleſs, and will be rejected; and 
i- therefore if a deviſe is made to a perſon and his heirs, which 
nd perſon is heir at law to the deviſor, this is a void deviſe, 
t. and the heir ſhall take by deſcent, as his better title. For 
ot the deſcent ſtrengthens his title, by taking away the entry 
* of ſuch as may poſſibly have a right to the eſtate; whereas 
e if he claims by deviſe he is in as by purchaſer, If one de- 
1 viſes to another by his will, all his lands and tenements; here 
not only all thoſe lands which he has in poſſeſſion ſhall paſs, 
but all thoſe which he has in reverſion, by virtue of the 
words tenement . If a man hath lands in fee, and lands for 
years, and deviſes all his lands and tenements, the fee-ſimple 
: lands paſs only; and not the leaſes for years. But if a 
man has a leaſe for years, and no fee-ſimple, and deviſeth 
all his lands and tenements ; the leaſe for years paſſes, other- 
f wiſe the will would be merely void . If a man ſeiſed of 
| 
| 


freehold lands, and of a legal eſtate of copyhold lands, makes 
a general deviſe of all his manors, meſſuages, lands, tene- 
ments, and hereditaments,. but makes no ſurrender of the 
copyhold lands to the uſe of his will ; the copyhold lands 
will not paſs . The words all my lands, in a deviſe, will 
paſs a houſe ; but the deyiſe of a houſe will not paſs lands v. 
But the deviſe of a meſſuage will carry with it a garden and 


P. W. 388. 2 Vern, 8. Caſe of Plume and Beale. 2 Bac. Ab. 79. 
Gilb. 110. Terms of the Law, * Cro, Car. 293. % Caſe of Gibſou 
and Styles before Lord Hardwicke, Mo. 359+ 
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curtelage ; but otherwiſe of a houſe, unleſs it be expreſſad 
with the appurtenances v. Deviſes as well as other ſettle. 
ments which tend to introduce perpetuity, are void, Fot 
though wills are favourably expounded, yet they are to be 
conſtrued according to the common rules of the courts of 
law and equity. Therefore a deviſe to John and his heirs, 
the remainder to Thomas and his heirs is void; becauſe the 
law will in no caſe allow a limitation of a fee-ſimple upon x 
fee-ſimple : becauſe by a deviſe to John and his heirs, the 
deviſor has transferred the whole eſtate to him, and then the 
limitation over muſt be impertinent and void, when the de- 
viſor before has given the whole eſtate ; nor can his deviſe 
be good by way of future intereſt, or a remainder to veſt 
upon a contingency ; becauſe no man can ſay when the heirs 
of John will fail: and to allow the remainder to Thomas 
to be good upon ſuch a diſtant, contingency, is to perpetuate 
the eſtate in the family of John, to preſerve a remainder or 
intereſt in Thomas, which probably may never veſt *—A 
deviſe of lands was made to the eldeſt daughter, paying 100. | 
to the ſecond daughter, and 1001. to the third daughter; and 
if the eldeſt daughter did not pay the 1001. to the ſecond 
daughter by ſuch a day, then the teſtator deviſed the land to 
the ſecond daughter, the paying her ſiſters portion by a cer- 
tain day. And if the did not pay it, then he deviſed the 
land to the third daughter, It was reſolved this was not in 
the nature of a mortgage, to be redeemable after the time of 
payment was over, but that the eldeſt daughter not paying 
at the time appointed, the ſecond daughter ſhould have the 
land; and the eldeſt had no relief T7. The teſtator having 
the reverſion of lands of which another was tenant for life, 
deviſed the lands to a man when he ſhould marry his daugh- 
ter, The tenant for life dies. The lands ſhall deſcend 


w 2 Cha, Ca. 25. X OGilb. Law of D. 116. 2 Bac. Ab. $0. 
2 Frcem. 206, 
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intil the deviſee ſhall marry the daughter . If a man by his 
ut will bequeaths his lands and tenements to one and his 
teirs, yet if ſuch perſon die before the teſtator, the deviſe is 
nerely void, and his heirs cannot recover the lands by vir- 
we of the will: becauſe the deviſee was not in being when 
the will ſhould take effect; and the word heirs in this cafe 
4 not a deſignation of the perſon who ſhall take, but a li- 
nitation of the eſtate ; for if it was a deſcription of the per- 
ſon, then his widow would be endowed *, It hath been 
id, that if the ſame land is deviſed to one, and afterwards 
in the ſame will to another, they ſhall take it as joint tenants. 
But lord Coke was of opinion, that the laſt deviſe ſhall take 
effect d, and lord Hardwicke concurred in this opinion in a 
caſe brought before him, but no certain rule can be laid 
down ; but the determination will vary according to the par- 
ticular circumſtances in each will ©. | 


If a legacy be given on condition not to diſpute the will, 
and the legatee commences a ſuit whereby he diſputes the 
validity of the will, yet this is no forfeiture of the legacy if 
there was juſtifiable cauſe of conteſting it“. And even 
though there is no probable cauſe; yet where a legatee or 
other perſon intereſted, hath a right to ſee the will proved in 
ſolemn form, his making uſe of the right cannot as it ſeems 
de deemed a diſturbance. The teſtator give to B a legacy 
on pain of forfeiture of it, in caſe he ſhould give his wife 
whom he made executrix, any trouble in relation to his 
eſtate, B brings a bill againſt the wife, for which there 
was very little colour, and amongſt other things demands his 
legacy, The- chancellor was of opinion that the ſuit was 
very frivolous, but would not declare the legacy forfeited *, 


21 Keb. $02. 
1 Inſt, 112. 
e Ch. Ca. King I, £ 


a Plow. 245, Swinb. 35, 560, Law of Teſt. 230. 
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But in the caſe of Cleaverand and Spuring, a perſon by hi 
will gives a legacy to his daughter, provided that if ſhe « 
her huſband refuſe to give releaſe, or ſhould put the executs 
to any trouble, the ſame ſhall go over to her ſiſter's children. 
The daughter and her huſband being within the cuſtom d 
the city of London, ſue for her orphanage part. Decree 
that the legacy was forfeited ; for however it might have been 
conſtrued to be intended only in terrorem, yet being deviſe 
over, and by that means a right to this legacy being veſts 
in a third perſon, a court of equity could not diveſt it, or 
call it back again . 


The queſtion before Sir George Lee, as judge of the pre. 
rogative court was, whether the execution of a ſecond will 
is a revocation of the firſt, though che ſecond is afterward 
cancelled ; and whether ſuch cancelling ſets up the fir 
will again ? He gave ſentence that it was a revocation, and 
that the cancelling the ſecond did not ſet up the firſt ?. But 
this is to be underſtood of wills conveying perſonal eſtates 
only,—Lady Speke by will gave her lands to one and hi; 
heirs. Afterwards ſhe made another will, by which all 
ſhe gave her lands to the ſame man and his heirs ; but this 
laſt will was held void to paſs lands, becauſe the witneſſes 
did not ſubſcribe it in her preſence. It was objected, that 
this was good however as a revocation of the former will, 
By the court, It cannot operate as a revocation, becaulc 
contrary to her apparent intent, To revoke by a will, 
within the words of the ſtatute, muſt be by a will atteſted 
by three witneſſes, and ſubſcribed by them in the preſence 
of the teſtatrix, which this will was not b.— A will deviſing 
lands was made in 1757, and a ſecond will in 1763. The 
former was never cancelled, the ſecond was cancelled by the 
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teſtator himſelf. Both wills were in the teſtator's cuſtody 
at the time of his death. The ſecond cancelled, the firſt 
uncancelled. The council for the plaintiff the heir at law 
ugued, that the ſecond will was a complete inftrument at 
the time when it was executed, That it clearly proved the 
teſtator's intention of revoking the former; and that the ex- 
ecution of the ſecond was as much a revocation of the former 
25 if he had thrown it into the fire. That the preſervation 
of it was merely accidental, and of no conſequence ; that it 
had been already totally extinguiſhed, ſo that it could never 
revive: that as it never had been republiſhed, it remained a 
mere nullity, and that no ſubſequent event could hinder the 
. execution of the ſecond will from operating as a revocation 
[ of the former. The ſecond will was therefore the teſtator's 
ooh ſubſequent will, ſo long as it remained uncancelled ; 
daa when he thought fit to cancel and deſtroy it, it is mani- 
] felt he meant to die inteſtate ; and that his heir at law 
ſhould take. If a woman makes a will and then marries, 
ber will prior to her marriage is thereby revoked, and ſhall 
| remain ſo, although ſhe ſhould immediately become a widow. 
} They inſiſted that the ſtatute of frauds does not alter any of 
| the old requiſites of revocation, only in the cafes excepted in 
| that act. The ſame liberality they ſaid ought to prevail in 
the revocation of wills as in the making of them, and the 
true principles of the caſes upon revocation of wills both 
before and fince the ſtatute of frauds is, the alteration of the 
teſtator's intention *,—By lord Mansfield. Here the teſtator 
has by two wills devifed the lands in queſtion. to the de- 
fendant, His cancelling the fecond is a declaration that he 
does not intend that to ſtand as his will. Does not that 
ſpeak that his firſt will ſhould ſtand ? If he had intended to 
revoke the firſt will when he made the ſecond, it muſt have 
operated as a declaration that the defendant ſhould not take. 
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But that could not be his intention, becauſe he deviſes to the 
defendant by both. The intention of the teſtator here i; 
plain and clear. A will is ambulatory till the death of the 
teſtator. If the teſtator lets it ſtand till he dies, it is his 
will; if he does not ſuffer it to do ſo, it is not his will. Here 
he had two; he had cancelled the ſecond, it had no effect, 
no operation, it is as no will at all, being cancelled beſore 
his death. But the former, which was never cancelled, 
ſtands as his will. And Mr. juſtice Veates concurred with 
his lordſhip; and further obſerved, that by the ſtatute of 
frauds no deviſe in writing of lands, &c. or any clauſe 
thereof ſhall be revokable, otherwiſe than by ſome other will 
or codicil in writing declaring the ſame ; or by burning, can- 
celling, tearing, or obliterating the ſame by the teſtator him- 
felf, or in his preſence, and by his directions and conſent,” 
Now here are none of theſe circumſtances uſed in what is 
pretended to be a revocation of this firſt will, therefore it 
ſtands good. Lord Mansfield mentioned a cauſe at the dele- 
gates between Maſon and Limbrey, where the teſtator Sa- 
muel Maſon had made his will of his real and perſonal eſtate, 
and properly executed two duplicates of it : one of which 
duplicates he kept in his own hands, the other he delivered 
to Mr. Limbrey. A little before his death he greatly altered 
and obliterated his own duplicate, and began to write over a 
new will, but never finiſhed it; nor did he ever apply to 
Limbrey to get back his duplicate. Sentence was given for 
the duplicate of the firſt will remaining in Mr. Limbrey's 
hands; for the imperfect ſketch of the unfiniſhed ſecond will 
was no revocation of the firſt : he did not mean to die in- 
teſtate. So in the caſe now before us. If this ſecond will 
is not the teſtator's will, it is no revocation of the firſt, he 
did not mean to die without any will at all.—This cauſe 
had been tried at the Suſſex aſſizes, where a verdict had been 
given for the plaintiff, the heir at law to the teſtator, againſt 

"* Sa a b the 


*4 


woos A »ﬆ®G ww R89-=z-zA  X- 


- a» @«@ «a .- 


MA. EX Da of aa oo» ao apc ea oc om a,” O£©Aa oa 


iz PROPERTY or WOMEN. 241 
the defendant, who was his deviſee, It came before the 
tourt of King's Bench on a motion for a new trial, The 
rule for a new trial was made abſolute, without payment of 
colts l. 


A man makes his will duly executed and atteſted, and at 
the ſame time in like manner executes a duplicate thereof. 
Soine time after, having a mind to change one of his truſtees, 
he orders his will to be written over again; without any vari- 
ation whatſoever from the firſt, ſave only in the name of 
that truſtee. And when it was ſo written over, he executes 
it in the preſence of three witneſſes, and the three witneſſes 
ſubſcribe their names, but not in his preſence; after this 
the teſtator cancels the duplicate by tearing off the ſeal, and 
then dies. The queſtion was whether the ſecond will not 
being good as a will to paſs lands, ſhould yet be a revocation 
of the firſt? and if it ſhould not, whether the cancelling of 
the other be a revocation thereof within the ſtatute; and it 
was decreed, that neither the making the ſecond, nor the 
cancelling of the firſt, was a revocation thereof, though in 
the ſecond there was an expreſs clauſe, that he did thereby 
reyoke all former and other wills, Wherein the lord chan= 
cellor took this diſtinction; that the ſecond was not in- 
tended barely as a revocation of the firſt, ſo as to ſignify his 
intention of dying inteſtate ; but it was intended as an effec- 
tual will to paſs the lands to the perſons, and in the manner 
thereby deviſed ; and therefore if it was not good as a will 
to that purpoſe, it was no revocation of the firſt na. But, 
where there was a deviſe of lands to one, and afterwards the 
deviſor by a will duly executed and atteſted, deviſed the lands 
to another who was a Papiſt, it was decreed that both the 
leviſes were void, for though the latter was void as a will, 


| Goodright againſt Glazier, H. 10 Geo. III. 4 Bufr, Mar, 2414, 
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yet it was good as a revocation u. But a will which wih 
paſs perſonal eſtate is not a ſufficient revocation of a former 
will, whereby a real eſtate is deviſed ®, And although the 
ſtatute ſays, that no will in writing concerning perſonal 
eſtates, ſhall be repealed by word of mouth only, except the 
words be put into writing, and read to and allowed by the 
teſtator, and proved to be ſo done by three witneſſes, yet 
where a man by will in writing deviſed the reſidue of his 
perſonal eftate to his wife, and ſhe dying, he afterwards by 
a nuncupative codicil, bequeathed to another all that he 
had given to his wife, this was reſolved to be good; for by 
the death of his wife, the devife of the reſidue was totally 
void, and the codicil was no alteration of the former will, 
but a new will for the reſidue v.— John Griffin made his 
will on a ſheet of paper, with his own hand, on the ſecond 
of May 1752, by which he made his wife whole and (ole 
executrix ; and bequeathed-to his ſon John Griflin, by his 
firſt wife, 600l. the intereſt of 600l. in three per cent, 
annuities to help to bring up his daughter Laviner ; and twe 
freehold houſes for the ſame uſe of bringing up his daughter, 
and to her heirs for ever. The daughter to take poſleſſion 
of the annuities at the age of twenty-five years; but if ſhe 
died before her mother, unmatried, and without a lawful heir, 
then tke two houſes were to go to his ſon John and his heirs 
for ever, and then he ſigned his name, but there were no 
witneſſes.—On the 5th of January 1754, he wrote on the 
ſame ſheet of paper the following words, viz. Memorandum, 
Blackman-ftreet, 5th January 1754: Whereas I have laid 
out on a lighter, and a barge, all theſe, &c. at my death, 
ſhall be at my preſent wife Mary's diſpoſal, And this not 


to diſannul any of the former part made by me on the ſecond. 


of May 1752, except that my wife ſhall not be liable to pay 
to my ſon John, &c.—The whole was written on the firſt 


a 2 Ab, Eq. Ca. 771, „ Comyns 451) b 1 Ab. Eq.Ca, 48. 
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and ſecond fides of a ſheet of paper; and the codicil Was 
begun either upon the end of the ſecond, or the beginning of 
the third, aad witneſſed on the third ſide ; which circumſtance. 


lord Mansfield thought material, though not deciſive; and all, 


this codicil (or whatever it may be called) related only to the. 
perſonal eſtate, and not at all to the real. The teſtator ſub- 
ſcribed this in the preſence of three wings. and then he- 
took the ſheet of paper in bis hand, and deelared it to be his 
laſt will and teſtament, in the preſence of the three wits 
neſſes ; and then delivered it to them, and defired they would 
atteſt and 8 it in his preſence, and in the preſence 
of each other; which they accordingly did, The queſtions. 
before the court were : | Whether the republication of the ſaid, 
firſt will, made in 1752, upon the 5th of January 1754, be 
: publication or republication of his firſt will within the, 
ſtatute of frauds ? Whether any eſtate paſſed by the firſt will 
either to the daughter or the mother ?—lIt was argued .on 
behalf of the plaintiff, John Griffin heir at law te the teſ- 
utor, that, as beyond all doubt it was no good will to paſs, 
lands till the 5th of January 1754, ſo what happened then 
was neither a publication, nor a republication ſufficient to 
make it a good v will within, the ſtatute of frauds... Here are. 
two diſtin inffruments, at two different times ; the firſt 
unatteſted relating to tothe real eſtate; the ſecond ſigned, pub- 
liſhed, and atteſted, cording to the ſtatute of frauds, re- 
lating to the perſonal eſtate, But the firſt was originally 
bad, and could not be made good by the ſubſequent tranſ- 


ation, And it was further inſiſted, that no eſtate paſſed. - 


by this will, either to the mother or the daughter, but it 
deſcends to the heir at law to the teſtator,—By lord Manſ- 
held and the court.— This is a will of an illiterate man, 
daun by himſelf, At firſt the teſtator did not know, chat 
ay witneſſes were neceſſary; afterwards he found that they 
were: then * makes a ſubſequent diſpoſition; which is a 
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memorandum to be added to it: and it is not material, whe: 
ther he does this at two days, or at two years diftance from 
writing the former part. A man is not obliged to make his 
will all at the ſame time. He does not call this a codicil; 
nor does the caſe ſtate it to be ſo. He plainly conſiders the 
whole as one entire diſpoſition ; and he exprefly deelares in 
the latter, that he does not thereby mean to diſannul any part 
of his former deviſe or difpoſitions, one only excepted, 
There is not a tittle of the latter that relates to the real 
eſtate, thetefore the only intent of having the three wit- 
neſſes, was, and muſt be, to authenticate the former. And 
the teſtator having originally figned the former part is out of 
the cafe, and makes no difference, for it was not at all ne- 
ceffary or material to it, as a will of perſonal eſtate; and 
the ſigning alone, unattended with the other requifites, was 
not ſufficient to render it effectual as a will of land, there- 
fore it was totally immaterial, Then the publication of it 
as of a will. He takes up the ſheet of paper, and holding it 
up ſays, it is my will- and certaimly he did not mean a part 
of it only but the whole of it; and he deſires them to atteſt 
it. All this muſt relate to the wilt that was written on that 
paper, The ſecond point, namely, whether an eſtate paſſed 
by the firſt will, either to the daughter or to the mother, is 
as plain upon the bare reading as any argument can make it; 
for there can be no doubt of the deyiſt to the daughter, 
whatever may be the doubt of the intereſt bequeathed to the 
mother till the daughter comes of age, for her maintenance. 
But it is ſufficient to bar the plaintiff, that an intereſt is given 
to one of them, So that it is extremely clear and plain, that 
either the mother ot the daughter have ſuch an intereſt, a5 
entitles them to the poſſeffron of the eſtate, and that John 
Griffin is not to take till the teſtator's daughter fhall be dead 
without iſſue d. | 


- 
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If lands are deviſed to be ſold for payment of portions, 
and one of the children dies before the portion is due, ang 
before the lands are ſold, the adminiſtrator of the child is 
entitled to the money . So if money is deviſed to be laid 
out in land, and ſettled on a man and his heirs ; he may 
come into court, and pray to have the money, and that 00 

purchaſe may be made ; for no other has any intereſt in it, 
But if he die before it is paid, or laid out in land, and the 
queſtion is between the heir and executor who ſhall haye 
it; the heir ſhall have it, and it ſhall be conſidered as land 3 
firſt, becauſe the heir in all caſes is favoured ; and ſecondly, 
if the executor ſhould have it, it would be ind the words 
of the will, which gave it to the heir *, A deviſe of a rent 
charge to his younger fon, towards his education, and bring= 
ing bim up in learning z it is not conditional, and he ſhall 
haye the rent though not brought up in learning ; for the 
words towards bis education, are only to ſhew the intent and 
conſideration of the payment of the ſum t. Deviſe of 
to his. wife for life, remainder to his ſecond. ſon in fee pro- 
vided if his third ſon ſhall, within three months after the 
wife's death, pay Sool. to the ſaid ſecond ſon, his executors 
or adminiſtrators, then he deviſed them to the ſaid third fon 
and his heirs, The third ſon died, leaving the wife; then 
the wife died, The heir of the ſaid third ſon may enter on 
the lands upon payment or tender of the goal. It it not a * 
condition, but an executory deviſe *, 


enn e the 
purchaſe of lands; the lands contracted for will not paſs 
by the will, but deſcend to the heir at law, But if a good 
title cannot be made of the lands, as the heir in ſuch a caſe 
cannot have the lands, ſo he ſhall not have the money in- 

r 1 Vern. 276. Prec. Chan. 544. t 2 Lex. 154. uv Caſp 
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tended to be laid out, but it ſhall paſs by the will 7, But A 
man may by his will diſpoſe of his chattels and perſona] 
eſtate that he ſhall acquire in any future time after making 
his will t to the t time of his death. And this is neceſſary from 
the reaſon of the thing ; ; "becauſe the chattels and perſonal 
Eſtats are in a continual fluctuation; and if the law were 
not fo it would create very great confuſion, or elſe would 
tender it neceffit) for a man to make a new will every day. 
But it is not ſo with lands, for they? are fixed and permanent: 
and therefore if a man makes his will, and deviſes therein 
a the lands which he ſhall hive at the time of his death; 
*and after that ke purchaſes lands, and dies without ll 
ching bis will in due form, or making a new one, although 
His intent to the c contrary is very apparent, yet it is a void 
deviſe: for a man cannot deviſe any lands but what he has 
At the time of making his will. And this was adjudged 
has upon great deliberation) by Holt eh. ju. and the court, in 
"the caſe of Bunker and Cook; and the judgment was al- 
firmed a afterwards upon a writ of ertor in the houſe of lords, 
Feb. 24, 1767*, "Tf a man ſeiſed of lands in fee which he 
ſows, a and eig 8 deviſed it dies before ſeverance, the deviſee 
Thall have the corn, and not the executsr of the deviſor: : 
for the deviſce i in relation to the chattely belonging t to the 
Band is put in the place of the executor by the words of the 
will. But if a man ſeiſed of lands i in fee, or ſee- tall, be- 
queaths the trees growing on ſuch land at the time of his 
death from the heir to ſome other perſon ; this deviſe is 
good, notwithſtanding! the land off which it grows is not 
deviſable. The trees being part of the freehold, and deſcend 
Together 1 with the land, but it is not fo of corn. So if a 
man ſeiſed of land in right of his wife ſow the land, and de- 
viſe the corn growing on ſuch land, and die before the corn 


v 1 Atk. 373. W Gilb, on Dev, 122. x M. 20 Ja. l. 
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is reaped ; in this caſe the legatee ſhall have the corn, and 
not the wife; but it is otherwiſe of graſs and herbs not ſe- 
parated from the ground at the time of the death of the teſ- 
tator—lIf a man ſeiſed in right of his wife, lets the land for 
years to a ſtranger, and the leſſee ſows the ground, and af- 
terwards the wife dies; the corn not being ripe, in this caſe 
the leſſee may deviſe the ſame corn notwithſtanding his eftate 
— So alſo the tenant by 8 or tenant in 
dower v. 


A man cannot bequeath by/will any - of thoſe 1 or 
chattels which he has jointly with another; for if he ſhould 
bequeath his portion thereof to a third perſon, yet the ſur- 
yiyor who had thoſe goods or chattels jointly with another, 
ſhall have that portion ſo bequeathed againſt the legatee : 5. 
If a deviſe is made to John and his heirs; and if he dies 
without iſſue living Thomas, then to Thomas and his heirs, 
there nothing veſts immediately in Thomas, becauſe the 
whole eftate is transferred to John ; yet the limitation i 1s 
good by way of executory deviſe or intereſt, becauſe it is to 
veſt on a contingency which is to happen on a life in being, 
therefore not ſubject to the inconvenience and danger of a 
perpetuity ; becauſe Jobn'i is only tied up from ali ienating for 
life, and his heirs are at liberty to diſpoſe of it after the death 
of Thomas *. The utmoſt length' that an executory de- 
viſe hath hitherto been allowed to happen i in, is that of 1 the 
life, or lives in being, and one and twenty years afterwards. 
As, when lands are deviſed to ſuch unborn ſon of a feme- 
covert, as ſhall firſt attain the age of twenty-one years, and 
his heirs ; the utmoſt length of time that can happen before 
the eſtate can veſt, is the life of the mother, and the ſubſe- 
quent infancy of her ſon ; and ſuch has been decreed to be 
« good executory deviſe b. | 


I Swinb, 190. * Jbid, 189. See page 119. ®. Gilh. on ber. 116. 
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The teſtator bequeathed all his houſheld goods to his wit 
for life, and after to his ſon: It is 4 good deviſe over, and 
the ſame as if the deviſe had been only of the uſe of them 
for life. And by lord Sommers + It is a rule, where per- 
fonal chattels are deviſed for a limited time, it ſhall be in- 
tended the uſe of them only, and not the thing itſelf . A 
farmer deviſed bis ſtock, which conſiſted of corn, hay, 
Fattle, and the like, to his wiſe far life, and after her death 
to the plaintiff, It was objected, that no remainder can be 
limited over of ſuch chattels as theſe, -becauſe the uſe of 
them is to ſend and conſume them, But the maſter of the 
rolls aid, the deviſe over was good but faid, if;: any of the 
cattle * worn out in uſing, the defendant was not to be 
anfwerahle for tbem; and if any were ſold as uſeleſs, the 
defendant was only to anſwer the value of them at the time 
of ſale. And an account was decreed to be taken accord- 
ingly l. The teftatar being poſſeſſed of a perſonal eſtate of 
the value of 333]. having a wife and ſiſter, but no iſſue, 
deviſed that ſuch part of his eſtate as his wife ſhould leave 
of her ſubſtance, ſhould return to his ſiſter, and the heirs 
of her body, ,and made his wife executrix. The wife mar- 
ried, and died, living her huſband, The maſter of the rolls 
ſaid, that it is now eſtabliſhed, that perſonal things or money 
may = deviſed for life, and the remainder over ; and that 
though it be trye that the wife had a power aver the prin- 
cipal ſum, provided it had been neceſſary, yet not other- 
wiſe, and he directed that the maſter ſhould enquire how 
much had been applied for the wife's ſubſiſtance, and the 
buſhand to account for the reſidue .. When a man deviſes 
. goods to go as heir-loomg with ſuch an eftate, ſo far as by 
law they may; the court, to the end that the teſtator's in- 
tention may take effect, will decree a conveyance from him 


© Hide and Parrot, M. 1696, 2 Vern. 331. 4 Caſe of Hale and 
Burrodale, 1 Ab. Eq. Ca. 361, 1 P. W. 651, 
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v whom they may come as perſonalty . A deviſe to one's 
children and grand - children generally, refers only to ſuch 
children or grand- children as were living at the time of 
naking the will ; but if a deviſe were, to one's children and 
grand- children kving at the time the death of the teſlator, 
1child in wentre ſa mere, might in ſuch, caſe be fo far re- 
prded, as to be looked upon as living 2. For à deviſe to 
u infant in we#tre ſa mere is good, and the freehold ſhall 
leſoend in the mean time. 80 if a man deviſes lands to 
be ſold for the increaſe . a 
fince the will ſhall have « ſhare! 0 


Itis nſusl in wills to deviſe all the huebols ug By 
which words plate about the houſe, and not for ornament 
paſſes, * But books, cattle, cloaths, coaches, carts, waggons, 
corn, and any thing fixed to the freehold will not paſs 
thereby . A deviſe of all his goods, chattels, and houſchold 
pode, in and about his houſe, will not paſs money in the 
bouſe l. And lord Hardwicke decreed that a deviſe of jew- 
th, plate, pictures, medals, and furniture, did not paſs a 
library of books under the word furniture . Alſo it hag 
teen decreed in chancery on a devife by a man to his wife of 
il his perſonal eftate at a place called W. whatever ſhould 
be there at the time of his death ſhould pafs, ſuch as coaches, 
horſes, &c. the perfonal eſtate being fluctuating and varying 
until the time of the teſtator's death . But where a man 
(eviſed all his goods, chattels, houſehold ſtuff, and other - 
tbings, which then were, and ſhould be in his houſe at the 
tine of bis death, and ſometime after died, leaving about 
2551. in ready money in the houſe, it was decreed this ready 
money did not paſs. For by the words other things, ſhould 


VBernardft. 54, 8 rP, W. 342. N h 1 Roll. Ab. 60g. 
1 Lev, 135. i 2 Cha. Rep, 211. k 2 P. W. 419. 3 Atk. 370. 
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and real eſtate, then ſo much thereof as the perſonal eſtate 
will extend to pay, ſhall go to the executors or adminiſtrator; 
ef the child. For in ſuch caſe, as far as the executor or 
adminiſtrator claims out of the perſonal eſtate, he ſhall 
ſucceed according to the rule of the ſpiritual court, where 
theſe things are determinable, although the infant legatee 
dies before the portion or legacy becomes due: but ſo far x 
ſuch legacy is charged upon the land, the court of chancery 
will not countenance the loading of an da WIG for the 
benefit 18 an „ "Wo 


Devi of Copybeld Lands 


Corse and other ee lands are deviſable or not, 
according to the cuſtom of the reſpective manors. And 


generally a deviſe of copybold will not paſy without a fur- 
render tothe uſe of the will, But if ſuch lands are deviſed 
to a child or widow it is otherwiſe ; for in favour of ſuch, a 
court of equity will ſupply the defefts of ſurrender : but the 
ſame indulgence is not granted to grand children, or to 3 

natural child, and conſequently not to any more diſtant 
kindred a. | 


Of Executors and Adminiftratars. 


LL perſons are capable of being executors that are ca- 
pable of making wills, and many others beſides ; 33 
feme-coverts, and infants : nay even infants unborn, or in 
ventre ſa mere, may be made executors”, But no infant can 


© Caſe of Trafford and Burridge, Ab. E. Ca. 201, 9 1P. W. 276, 601. 
4 2 Vezey, 532, 1 Will, 16. * Weſt's Symboleo. part 1. (et. 635. 
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10 as ſuch: till the age of ſeventeen years; till which time 
adminiſtration muſt be granted to ſome other durante minore 
etate. In like manner as it may be granted durante abſentia, 
or pendente lite, when the executor is out of the realm, or 
when a ſuit is commenced in the eccleſiaſtical court touching 
the validity of a will, This appointment of an executor. 
js eſſential to the making of a will, and it may be performed 
either by expreſs words, or ſuch as ſtrongly imply the ſame. 
But if the teſtator makes his will without naming any ex- 
ecutor, or if he names incapable perſons, or if the executors 
named refuſe to act. In any of theſe caſes, the ordinary 
muſt grant adminiſtration cum teſtamento annexo to ſome other 
perſon: and then the duty of an adminiſtrator, as alſo when 
be is conſtituted only durante minore etate of another, is 
very little different from that of an executor*, And this 
was law ſo early as the reign of Henry II. The duties of 
executors and adminiſtrators are in general nearly the ſame; 
but an executor may do many acts before he proves a will, 
and an adminiſtrator can do nothing till letters of admi- 
niſtration are iſſued; becauſe the former derives his power 
from the will of the deceaſed, the latter receives it entirely 
from the ordinary », If a ſtranger takes upon him to act as 
executor, without any juſt authority, (as. by intermeddling 
with the goods of the deceaſed, and many other tranſlations") 
he is called in law an executor of his own wrong, de for 
tort, and is liable to all the trouble of an executorſhip, 
without any of the profits or advantages: but merely doing 
acts of neceſſity or humanity, as locking up the goods, or 
burying the corps of the deceaſed, will not- amount to ſuch 
an intermeddling as will charge a man as executor of his 
own wrong . Such an one cannot bring an action himſelf 
in right of the deeeaſed, but actions may be brought againſt 


3 1 Roll, Ab. 907. Comb. 23, * Glany, b. 7. c. 6. u Comyns, 151. 
1 43 Eliz. c. 8. Went. e. 14. * Dyer. 166. | 
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him x. And in all actions by creditars againſt ſuch an off. 

cious intruder, he ſhall be named an executor generally; 
for the moſt obvious concluſion which ſtrangers ean form 

from his conduct is, that he bath. a will of the deceaſed, 

wherein he is named executor, but hath not. yet taken probate 

thereof J. He is chargeable with the debts of the deceaſed, 

fo far as aſſets come to his hands; and againſt creditors in 
general; ſhall br allowed all payments made ta any other cre. 

ditor in the ſame, or a ſapetipr degree, himſelf only excepted*, 

And though as againſt the rightful executor or adminiſtrator 

he cannot plead ſuch payment, yet it ſhall be allowed him 

in mitigation of damages. Unleſs perhaps upon a defi- 
ciency of aſſets, whereby: the rightful executor may be pre- 
vented from ſatisfying his on debt *, But though a perſon 

hath not meddled with the goods of the teſtator, and is 

thereſore not compellable ; yet if a legacy is left to him, he 
may be compelled to ftand ta the executotſhip, or elſe to 
loſe his legacy. The refufab 6a take upon him the execy- 
-torſhip cannot be by word only, but it muſt be entered and 
recorded in court .. The teſtator made the defendant 

Allen, who was a feme-covert, his executtix, the huſband 
deing then in England, dut at the death of the teftator the 
defendant's huſband was in the Weſt-Indies, It was moved 
for an imjunion to reſtrain the defendant from getting in 

the aſſets of her teſtator, and for a receiver to be appointed. 

By lord Hardwicke, There are ſeveral inſtances where 
this court hath interpoſed to prevent an executor from get- 
ting affets of a teſtator into his hands upon particular cir- 
cumſtances. And this is one of thoſe caſes ; for the huſband 
being in the Weſt-Indies, and not amenable. to the proceſs 
of this court, the plaintiff eam have no remedy, if the execu- 
trix ſhould waſte the aſſets, or refuſe to pay, becauſe the 
x Bro, Ab. tit. Adm. 83. Y $5 Rep, 311 2 Moor, 327. © 12 Mod. 

441, 471. d Went, c. 14. Gibſ. 469. d Swinh. 443+ 
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huſband muſt: be joined in the action. And a receiver was 
appointed to collect in the aſſets, and to bring actions in the 
name of the executrix, for recovery of debts due to the 
teſtator, on giving ſecurity to indemnify the executrix and 
her huſband on account of ſuch actions brought *, | 


| The firſt duty incumbent on an executor oradminiſtrator,, 
u, to bury the deceaſed in a manner ſuitable to the eſtate 

he leaves behind him. Neceſſary funeral expences are al- 

lowed previous to all other debts and charges; but if the 
executor or adminiftrator is extravagant, it is a ſpeeies of 
devaſtation, or waſte of the ſubſtance of the deceaſed, and 
ſhall only be prejudicial to himſelf, and not to the creditors 
or legatees of the deceaſed fi The will of the deceaſed muſt 

be duly proved, which is done either in common form, of in 
more ſolemn form of law. When a will is not litigated, 
the oath of the executor only is ſufficient for the probate of 
it in common form. But where the teſtament is to be 

proved in form of law, it is tequiſite that ſuch. perſons. that 

have ititereſt, that is to ſay the widow and next of kin to 
the deceaſed, to whom the adminiſtration of his goods 
ought to have been committed if he had died inteſtate, be 
cited to be preſent, at the probation and approbation of the 
teſtanent. In whoſe preſence this will is to be exhibited to 
the judge, and petition made by the party that prefers the 

will; and an order made for the receiving, ſwearing, and 
examining of the witneſſes thereupon, and ſor the publiſhing 
ot confirming thereof, Witneſſes are thereupon received and 
ſworn ; and examined every one of them ſecretly and ſeve- 
tally, not only upon allegations or articles made by the party 
producing them, but alſo upon interrogatories from the 
adverſe party ; and their depoſitions being committed to 


© Caſe of Taylor and Allen, Oc. 29, 1741. 2 Atk. 213. 1 Salk, 196. 
64d, P- 2. 0. 326. ſect. 2 8 God, O. L. 65. 
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writing, if the proof of the will is ſufficient, © the judge pro- 
nounces for its validity. If a will is proved only in the 
common form, the executor is compellable to prove it again 
in due form of law; and if the witneſſes are dead in the mean 
time, it may endanger the whole teſtament, unleſs ten years, 
or as ſome ſay thirty, (the latter of which is the time eſta. 
bliſhed by common opinion) are paſſed ſince the probation 
after which term it poſſeſſes a preſcriptive right. But if the 
teſtament is proved in due form of law, the executor is not 
to be compelled to prove -it any more; and notwithſtanding 
all the witneſſes die, the teſtament {til} retains its force ©, 
When the will is ſo proved, the original muſt be depoſited 
in the regiſtry of the ordinary, and a copy thereof in parch- 
ment, under the ſeal of the ordinary, delivered to the execu- 
tor or adminiſtrator, together with a certificate of its having 
been proved before him: all which together is uſually ſtyled 
the probate. In defect of any will, the perſon entitled to be 
adminiſtrator muſt alſo at this period take out letters of ad- 
miniſtration under the ſeal of the ordinary; whereby an 
executorial power to collect and adminiſter, that is, to diſ- 
poſe of the goods of the deceaſed is veſted in him: and he is 
directed by the ſtatute of diſtributions!, to enter into a 
bond with ſureties, faithfully to execute his truſt. If all the 
goods of the deceaſed lie within the ſame juriſdiction, a 
probate before the ordinary, or an adminiſtration granted by 
him, are the only proper ones: but if the deceaſed had bena 
notabilia, or chattels to the value of an hundred ſhillings, or 
hve pounds, in two diſtin dioceſes or juriſdictions ; then 
the will muſt be proved, or adminiſtration taken out, before 
the metropolitan of the province, by way of ſpecial preroga- 
tive, whence the court where the validity of ſuch wills is 


h Swinb. 448. i Godol. O. L. 62. * Swinb, 449- 
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ied, and the office where they are regiſtered, are called the 
ive court, and the prerogative office of the provinces 
of Canterbury and York®, Where one dies poſſeſſed of 
goods in London and Dublin, in ſuch cafe the refolution 
ſeems to have been, that the archbiſhop of Canterbury, by 
his prerogative, was to grant adminiſtration of the goods in 
London, and the archbiſhop of Dublin for thoſe in Dublin *. 
ln caſe a perſon has bona notabilia, both in the provinces of 
York and Canterbury, the will muſt be proved either before 
both metropolitans, if within the juriſdiction of each there 
are bona notabilia in diverſe dioceſes ; or elſe if in either of 
the provinces, © the goods lay in one diocefe, then the will 
muſt be proved before the particular biſhops, in whoſe ſeveral 
dioceſes the goods are®, Or if the teſtator had goods in the 
juriſdiction of one metropolitan, laying in diverſe dioceſes, 
and in the other but in one dioceſe : then the will is to be 
proved before the archbiſhop, who has juriſdiction over the 
two dioceſes, and before the biſhop of the dioceſe beſides . 
Where one dies poſſeſſed of goods in the dioceſe of an arch- 
biſhop, and in a peculiar of the ſame dioceſe, where by 
preſcription, or compoſition, or other ſpecial title, the proba- 
tion and approbation, of the teſtaments of ſuch as dwell and 
die there appertains to the judge of that peculiar, there ſhall 
de ſeveral adminiſtrations, and the archbiſhop ſhall-have no 
prerogative, becauſe the peculiar was firſt derived out of bis 
juriſdiction a. But a man who dies poſſeſſed of goods in ſe- 
reral peculiars within the ſame dioceſe, adminiſtrations 
ſhall not be granted by the biſhop of the dioceſe, but by 
the metropolitan, becauſe they were exempt from ordinary 
jutiſdiction . Mr. Dunning (ſolicitor general) ſhewed 
cauſe againſt a mandamus to be directed to the judge of the 


m 4 Inft, 335, n Gibſ. 472. o Went. 46. Þ Went, 47. 
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prervgative court of Canterbury, commanding him to grant 
probate of the will of Joſeph Biddleſon, Eſq; deceaſed, u 
Lovegrove, there having been a decree of the court of dele- 
gates in Lovegrove's favour, and in afiemance of the validity 
of the will; but a freſh caveat had been entered by a freſh 
party (Bethel), who claimed as next of kin to the teſtator, 
The cauſe ſhewn againſt granting this mandamus was; 
that a ſuit was then depending in the ſpiritual court con- 
cerning the validity of this will; The court were unagi- 
mous, that where a ſuit is depending in the ſpiritual court 
conceraing the validity of a will, that court has juriſdiction 
of the matter: PR NOOR Fg: validity of this will is aQually 
in litigation in that court. 


Tae executor or adminiſttator is next to make an inven- 
tary of all the perſohal effects of the deceaſed, both in 
poſſeſſion br action; and likewiſe his credits. And when 
legally called upon, he is to deliver in ſuch inventory upon 
oath. And it is ſaid, that if an executor; without making 
an inventory, ſhall interfere in the adminiſtration of the 
goods of the deceaſed, except in certain cafes ; ſuch as the 
funeral expenees, the neteſſary preſervation of the goods, 
and the lite; he ſhall be bound to anſwet it to every one of 
his creditors; his whole debt . And therefore if any cre- 
ditor or legatee affirnis, that the teſtator had more goods than 
are compritzed in the inventoty, he muſt prove the charge, 
otherwiſe the judge is to give credit to the inventory, 2s 
being ſuppoſed to be made in due form of Jaw», By the 
conftitution of Othobon, the inventory ſhall be made in the 
pteſetice of ſome credible perſons, who ſhall competently 
underſtand the value of the goods belonging to the deceaſed; 


- © King againſt Dr. Hay, H. 9. Geo; III. 4 Burt, Manſ. 2235. 
t Sw ind. 428. Athon, 107. * Swinb, 446, 
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for it is not ſufficietit to make an inventory, unleſs the goods 
therein contained are particularly valued and appraiſed by 
ſome honeſt and ſkilful perſons, to be the juſt value thereof 
in their judgments and conſciences ; being eſtimated ac- 
cording to ſuch price as the ſame might be ſold for at that 
time, And as the time of exhibiting ſuch inventory is left 
to the diſcretion of the oidinary, To may he remit the making 
of an inventory for a reaſonable cauſe z as, where it may 
be expedient that the quantity of the goods ſhould not be 
divulged. By the practice of the teniporal courts, if the 
goods of the deceaſed ſhall be appraiſed by any honeſt per- 
ſons in the neighbourhood, and reduced into an inventory, 
and afterwards ſuch inventory is exhibited before the judge 
who proved the will, or granted adminiſtration upon the 
cath of the executor or adminiſtrator ; ſuch inventory ſhall 
receive credit in all cauſes and courts ; and he that exhibits 
it ſhall be freed from the burden of proving the truth thereof, 
or that the teſtator had no more goods; but the legatee, 
cr other perſons preferring claims, are bound to prove that 
goods have been omitted therein“. The inventory may be 
made in the following form, with variations, according to 
the condition of the goods and effects to be inventoried. 
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A true and perſelb inventory of all the goods, chattels, warn, 
and merchandizes, as well moveable as not moveable, «f 


A. B. late of C. in the county of » in the diocſe 
of » Jeoman, deceaſed, made by us whoſe nan 
are hereunto ſubſcribed, the day of in the 
year of our Lord 
1 
His purſe and apparel, — — 15 © 0 
— Horſes and furniture, — — 20 © 0 
Horned cattle, — — — 27 © 0 
Sheep, — — — 10 0 0 
Swine, — — — 0 13 0 
Poultry, — — — 0. 3 4 
Plate and other houſhold goods, — 18 0 0 
One leaſe of; &c. — — 30 0 0 
Rent in atrea, — — — 35 0 0 
Corn growing at the time of his . 12 0 0 
Hay and corn, 10 0 0 
Ploughs and other lplenients of buſbatidey; 6 10 0 
Debts, — — — 100 © 0 
Total 284 6 4 
Other debts ſuppoſed to be deſperate, — 25 2 6 
Debts owing by the deceaſed, 250 0 0 
Appraiſed ad us the day and year above written 
D. E. 
F. G. 


But after the inventory is exhibited, a creditor ſhall not 


be admitted to object thereto * the eccleſiaſtical court; for 
the 
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the ſtatute * which requires the executor or adminiſtrator 
to make an inventory, only enjoins them to deliver it upon 
cath into the keeping of the ordinary; and the ordinary by 
the ſame ſtatute, is required to receive the ſame ſo pre- 
ſented or tendered to be delivered, —The court of King's 
Bench was moved, to grant a-prohibition to the eccleſiaſti- 
cal court, on behalf of Mrs. Catchſide the adminiſtratrix. 
She having been cited into an inferior eccleſiaſtical court at 
the promotion of Ann Ovington a creditor, to exhibit an 
inventory : ſhe accordingly brought one in, and the credi- 
tor objected to it, and obtained a decree ; the adminiſtra» 
ix then appealed to the ſuperior eccleſiaſtical court, which 
ificmed the decree, The ſuggeſtion on which the plea for 
| prohibition was built was, the want of juriſdiction of 
thoſe courts. The reply to which, on ſhewing cauſe was, 
that it being after ſentence, it was now too late for a pro« 
hibition, unleſs it ſhould appear that they had determined 
contrary to law, But lord Mansfield and the court were of 
opinion, that from the face of the proceedings it appeared, 
that the ſpiritual court had no juriſdiction, and therefore 
the rule for. a prohibition was made abſolute . He is next 
to collect in all the goods and chattels ſo inventoried ; 
uud to that end he has very large powers and intereſts con- 
ferred on him by law; being the repreſentative of the de- 
ceaſed, and having the ſame property in his goods as the 
principal had when living, and the ſame remedies to reco- 
er them . Whatever is ſo recovered that is of a ſaleable 
nature, and may be converted into ready money is called 
allets, in the hands of the executor or adminiſtrator ; that 
i, ſufficient or enough (from the French afſez) to make 
tim chargeable to a creditor or legatee, ſo far as ſuch goods 
and chattels extend, Whatever aſſets ſo come to his bands, 


* 21 Hen, VIII. c. y Caſe of Catchſide and Ovington, 7. 
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he may convert into ready money to anſwer the demand; 
that may be made upon him. The executor is next bound 
to ſatisfy the legal claim of creditors upon the effects of the 
teſtator. And herein the king, if a creditor, ſhall be firſ 
ſatisfied d; next ſuch debts as are by particular ſtatutes to be 
preferred to all others; as the forfeitures for not burying in 
woollen ©; money due on poor rates “; for letters to the 
Poſt Office; and ſome others. The next in order to be 
diſcharged are debts of record ; as judgments (docketed ac- 
cording to the ſtatute 4 & 5 W. & M. c. 23.) ſtatutes and 
recognizances f, Then follow debts due on ſpecial con- 
tracts; as for rent (for which the leſſor has often a better 
remedy in his own hands by diſtraining) or upon bonds, co- 
venants, and the like, under ſeal 2. Laſtly, debts on ſimple 
contraCts, viz, upon notes unſealed, and verbal promiſes, 
Among theſe ſimple contracts, ſervants wages are by ſome 
preferred to any other, and with great reaſon ® : Among 
debts of equal-degree, the executor or adminiſtrator is al- 
lowed to pay himſelf firſt, by retaining in his hands ſo much 
as his debt amounts to, But an executor of his own wrong 
is not allowed to retain ; for that would tend to encourage 
creditors ho ſhould firſt take poſſeſſion of the goods of the 
deceaſed 3 and would beſides be taking advantage of their 
own wrong, which is contrary to the rule of law *, If a 
creditor conſtitutes his debtor for his executor, this is a te- 
leaſe or diſcharge of the debt, whether the executor acts or 
no; provided there be aſſets ſufficient to pay the teſtator's 
debts: for though this diſcharge of the debt ſhall take place 
of all legacies, yet it was unfair to defraud the teſtator's 
creditors of their juſt debts, by a releaſe which is abſo- 
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lately voluntary l. Alſo if no ſuit is commenced againſt 
him, the executor may pay any one creditor in equal de- 
gree his whole debt, though he has nothing left for the reſt ; 
for without a ſuit commenced, the executor” has no legal 
notice of the debt v. If there are two creditors in equal 
degree, and both ſue; if the executor by covin helps the 
creditors who inſtituted the ſuit laſt to his judgment and 
execution firſt ; and there are no aſſets left to pay the other 
creditor, he muſt be ſatisfied out of the executor's own eſ- 
tate, if this covin is proved againſt him. But the confeſ- 
fion of an action where there is a real debt, is no covin; 
and ſuch recovery by confeffion is a good plea for the execu- 
tor againſt another creditor o. If an heir is ſued on the 
bond debt- of his anceſtor in which he is bound, and he pays 
the money, the executor ſhall reimburſe him as far as there 
are perſonal aſſets of the teſtator's come to his hands, if it 
is not otherwiſe ordered by the will ». If a man dies in- 
debted by bond, and ſeiſed in fee of diverſe lands, part of 
which he deviſes to one, and other part he permits to de- 
ſcend to his heir, (not mentioning them in his will) the 
lands permitted to deſcend ſhall be firſt applied to pay the 
bond debt. And the reafon is, becauſe the applying the de- 
viſed lands to pay the bond debts, would diſappoint the 
will, which equity will not permit if it can be avoided : 
whereas it no way diſappoints the will to ſay, that the lands 
not mentioned ſhould be in the firſt place liable to pay the 
debts, But it ſeems it would be otherwiſe, if the teſtator 


had deviſed his lands to his heir at law; for though ſuch 


deviſe were void as to the purpoſe of making the heir take 
otherwiſe than by deſcent ; yet it ſhews the teſtator's intent, 
that the heir ſhould have the land; and therefore it ſeems, 


1 Salk, 299, 303. Plow. 184. 1 Roll. Abr. 921. 
Blackſt. b. II. c, 32. n Swinb. 459. 
© p, W. 175. 


m Dyer. 32. 
o 1 Chan, Ca. 74. 
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that the lands deviſed to one, and the other lands deviſed 0 
the heir at law, ſhould in ſuch caſe contribute in propor- 
tion to pay the bond debts. Alſo for the abovementioned 
reaſon, it ſeems that the lands permitted to deſcend to the 
heir at law, and not mentioned in the will, ſhall be applied 
to pay the bond debts, before a ſpecific legacy; leſt other. 
wile the teſtator's intention ſhould be diſappointed v. 


So where lands, upon which there was a mortgage, were 
deviſed to one, and other lands deſcended to the heir at 
law, it was decreed by the lord chief juſtice Hardwicke 
upon great deliberation, that where the perſonal eſtate is 
inſufficient to diſcharge the incumbrance, the ultimate fund 
is the land deſcended to the heir at law: and although the 
creditor may come on which fund he pleaſes; yet if he pro- 
ceeds againſt the lands mortgaged, the deviſee may have his 
remedy over againſt the heir at law. Otherwiſe the mort- 
gage might exhauſt the whole lands deviſed, and there would 
be no benefit in the will to the deviſee 9, ; 


Of Aﬀts. 


| ASSETS are of two ſorts ; the one aſſets by deſcent, the 
other aſlets in hand, Aſſets by deſcent are, where a 
man is bound in an obligation, and dies ſeiſed of Jands in 
fee-ſimple, which deſcend to his heir, then his lands ſhall be 
called aſſets to pay the ſame debt; and by that means the 
heir ſhall be charged, as far as the land ſo to him deſcending 
will ftretch. Aſſets in hand are, when a man in like manner 
indebted makes executors, and leaves them ſufficient to pay; 
or ſome commodity or profit is come unto them in right of 
their teſtator; this is called aflets in their hands, There is 


p 3 P. w. 367 242 Ak. 424, 439% 
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alſo another diviſion of aſſets, into legal and equitable aſſets ; 
gal aſſets are ſuch as are liable to debts and legacies by the 
courſe of law ; equitable aſſets are ſuch as are only liable by 
the help of a court of equity. So alſo there are real and 
perſonal aſſets: real aſſets are ſuch as concern the land; per- 
ſnal are ſuch as concern the perſonal eſtate only”, If a 
man deviſes land to be ſold; neither the money ariſing from 
uch ſale, nor the profits of the land for any time to be taken, 
ſhall be accounted as any of the goods and chattels of ſuch 
perſon deceaſed *, But if a man deviſes lands to be fold by 
one for payment of his debts and legacies, and makes the 
ſame perſon his executor, and dies; the money made by ſuch 
perſon upon the ſale of the land, ſhall be aſſets in his hands t. 
But otherwiſe it is, where the land is deviſed to be ſold by 
the executer and others ; for there the money ſhall not be 
aſſets ; for they are not truſted with it as executors”. But 
though ſuch is not aſſeta at law, it ſhall be aſſets in equity. 
If there is a mortgage for years, though never ſo many, this 
is aſſets at law. Becauſe the whole intereſt is not gone from 
the mortgagor, the reverſion in fee being leſt in him: but if 
it is a mortgage in fee, it is only aſſets in equity, becauſe the 
legal eſtate is gone out of the obligor, A jointreſs holding 
of lands mortgaged, it was decreed, that ſhe paying the mort- 
gage ſhould hold oyer till ſhe and her executors were repaid 
with intereſt”. If a man is ſeiſed of an advowſon in fee, 
and the church becomes void, the void turn is a chattel : 
and if the patron dies before he preſents, the advowſon does 
not go to his heir, but to his executor*. An adyowſon in 
fee has been decreed to be aſſets in the hands of the heir for 
payment of debts. And the decree was affirmed in the houſe 


r Burn's Ec, L. art, Wills, s 21 Hen, VIII. c. fl. ſect. 5. 
t I Roll, Abr. 920. u Ibid. v 1 Ab. Eq Ca. 141, w Caſe 
of Bertue and Style, 1 Cha, Ca, 271. x Wat. c. 9. | 
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of lords J. Aſſets in Ireland are aſſets in England: and ſa 
it hath been reſolved, that if the executor hath goods of the 
teſtator in any part of the world, he ſhall be charged in reſpe& 
ef them. But bonds and ſpecialties are no aſſets until the 
money is paid. If an executor recover damages in treſpaſz 
for goods taken away in the life-time of the teſtator, this, 
when recovered, ſhall be aſſets: becauſe he recovers it as 
executor ®, A debt due from an executor to a teſtator, i; 
aſſets in equity to pay legacies * The intereſt which a 
maſter hath in a ſervant is not aſſets in the hands of an exe- 
cutor; for a ſervant whaſe maſter is dead, is legally dif- 
charged, and is not ſervant either to the heir or executor, 
But, ſays Wentworth, meet and honeſt it is that one af 
them continue him in ſervice, till a fit time of providing 
for him a new maſter; and fit for him not to depart ſud- 
denly, Notwithſtanding the intereſt which one hath in an 
apprentice, is a chattel perſonal, and ſhall go to the execu- 
tors. A reverſion expectant upon an eftate for life, is 
aſſets in the hands of the heir: but the creditor cannot com- 
pel the heir to ſell it, but muſt wait till it falls ., 


Of the Payment of Legacies. 


TE executor is bound to pay legacies fo far as the aſſets 

extend ; but herein he cannot give himſelf the prefe- 
rence as in the caſe of a debt®, A legacy is a bequeſt or 
gift of goods and chattels by teſtament ; and the perſon ta 
Whom it is given is ſtyled the legatee : which every perſon is 
capable of being unleſs particularly diſabled by the common 


3 3 P. W. 399. Stra. 879. * Cro. Ja, 55. 6 Co. 46. A 1 Vent. 96. 

x Roll. Abr. 920. © 3 Cha. Ca. 89. d Office of an Executor, 
page 55: © Bre. Abr. 416, Went. 55, Ab. Eg. Ca. 275: 
F 2 Vern. 434- 2 P. W. 25, 


law, 


= 


CLP. . © mw a Rr 


THE PROPERTY. or WOMEN. 265 
jaw, or ſtatutes : as traitors, papiſts, and ſome others, 
This bequeſt transfers an incohate property to the legatee ; 
but the legacy is not perfect without the aſſent of the exe- 
cutor ; for if I have a general or-pecuniary legacy of rpol. 
ora ſpecihc one of a piece of plate, I cannot in either caſe 
take it without the conſent of the executor, For in him all 
the chattels are yeſted ; and it is-his buſineſs firſt of all to ſee 
whether there is a ſufficient fund left to pay the debts of the 
teſtator; the rule of equity being, that a man muſt be juſt, 
before he is permitted to be generous, If the legatee dies 
before the teſtator, the legacy is: a loſt or lapſed legacy, and 
ſhall ſink into the reſiduum. And if a contingent legacy is 
left to any one; as, when he attains, or, if he attains the age 
of twenty-one years, and he dies before that time, it is a 
lapſed legacy k. But a legacy to one to be paid when he 
attains the age of twenty-one years, is a veſted legacy; an 
intereſt which commences in præſenti, although it be fol- 
vendum in futuro : and if the legatee dies before that age, his 
repreſentatives ſhall receive it out of the teſtator's perſonal 
eſtate, at the ſame time that it would have become payable, 
in caſe the legatee had lived. But if ſuch legacies are 
charged upon a real eſtate, - in both caſes they ſhall lapſe for 
the benefit of the heir. And incaſe of a veſted legacy, due 
immediately, and charged on land, or money in the funds, 
which yield an immediate profit, intereſt ſhall be payable 
thereon from the teftator's death ; but if charged only. on the 
perſonal eſtate, which cannot be immediately got in, it ſhall 
carry intereſt only from the end of the year after the death 
of the teſtator l. A legacy is not barred by the ſtatute of 
limitation, ſo that a legatee may claim it twenty years after 
the death of the teſtator S. But if the legatee takes a bond 


h 25 Car, II. c. 2. 1 Geo. I. ſt. 2. c. 13. 9 & 10 W. III. c. 33. 5 Geo. I. 
c. 27. i Co. Litt. 111. Aleyn 39. k 1 Ab. Eq. Ca. 295. Der, 59. 
Ia P. W. 601. 26, 27. Blackſt. b, II. c. 32. m 2 Freem. 22. 
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of the executor for his legacy it is extinguiſhed v. Legacy 
given out of a term for years, if the term determines, the 
legacy is extindt . A legacy of a leaſe of tythes is extin- 
guiſhed by a renewal of the leaſe ; but a republication of the 
will after the renewal reſtores the legacy 7. —A legacy was 
deviſed out of debts due in ſeveral counties, and they were 
all called in before the teſtator's death; yet the legacy te- 
mained good. And a difference was taken between a pecu- 
niary and a ſpecific legaey; for in the firſt caſe the legacy 
will remain, though the debt upon which it is charged is 
paid in: but the ſpecific legacy may be loſt by being 
changed. So where the legacy was greater than the debt 
out of which it was directed to be paid amounted to, yet ſuch 
ſum being expreſly deviſed, and there being aſſets, it was 
directed to be paid 9, 


It has been faid, that an executor is not bound to pay 2 
legacy without ſecurity being given him to refund in caſe 
there happens to be a defect of aſſet . But lord Hardwicke 
declared that legatees are not obliged to give ſecurity ; as 
common juſtice will compel them to refund in fuch a caſe, 
although no ſecurity has been given for ſuch purpoſe *, If 
an executor voluntarily pays a legacy, he may be obliged if 
folvent to pay the reſt ; but if the executor prove inſolvent, 
the court will admit a bill by the unſatisfied legatees to com- 
pel fuch legatee to refund. And much more ſhall a cre- 
ditor oblige a legatee to refund on a defect of aſſets. But 
jf an executor had at firſt enough to pay all the legacies, and 
afterwards by his waſting the aſſets occaſions a deficiency, 
the legatee who has recovered his legacy ſhall have the ad- 
vantage of his legal diligence, which the other legatecs 


„ Yelv. 39. © Cha, Ca. Fin. 464. P 2 Vezey, 418. 
q Raym, 335 Chan. Cas Fin, 152. r I Cha, Ca. 149» $1 At, 
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neglected by not bringing their ſuit in time . On a bill by 
an executor againſt a legatee, to refund a legacy voluntarily 
paid him by an execytor, the aſſets falling ſhort to pay the 
teſtator's debts; it was decreed by Sir Joſeph Jekyll, maſter 
of the rolls, t hat the defendant ſhould refund to the plain- 
tiff; and that an executor may bring a bill to refund a legacy 
voluntarily paid him, as well as a creditor z for the executor 
paying a debt of the teſtator out of his own pocket, ſtands 
in the place of the creditor, and has the ſame equity againſt 
a legatee to oblige him to refund v. But where a ſpecific 
legacy is deviſed, the legatee ſhall have it entire, though 
there are not ſufficient aſſets to pay the reſt of the legacies. 
And as there is a benefit to a ſpecific legatee that he ſhall not 
contribute; ſo there is a hazard the other way ; for inſtance 
if ſuch ſpecific legacy being a leaſe, be evicted ; or being 
goods, be loſt or burnt; or being a debt be loſt by the in- 
ſolvency of the debtor ; in all theſe caſes the ſpecific legatee 
ſhall have no contribution from the other legatees, and 
therefore ſhall pay no contribution towards them. But 
the deviſee of an annuity for life charged on the perſonal 
eſtate, where there is a deficiency of aſſets, ſhall abate in 
proportion with the other legatees : for this is not to be con- 
ſidered as a ſpecific legacy?. Alſo charities, though pre- 
ferred by the civil law, yet they ought to abate in propor- 
tionz. And if the teftator's perſonal eſtate is not ſufficient 
to pay all legacies, the executors having legacies bequeathed 
them ſhall abate in proportion with the other legatees ; even 
though their legacies be given them for their care and 
trouble, and not generally ; for thoſe are only words of 
courſe ; and as they need not take upon them the office un- 
leſs they pleaſe, they accept the legacies ſubject to that con- 


V3 4 W. 495. w Viner, art, Deviſe, Q.d 35» * 1 P. W. $40» 
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tinzency*. In like manner land legatees and money lepatee; 


ſhall abate proportionably. If the executor has only bad - 
debts he may offer to aſſign them to the legatee, and may be " 
thereby diſcharged*, — If a man gives legacies to his F 


daughters, charging his real eftate with the payment thereof: 
and other legacies to his brother, without charging his rea, 
eſtate with the payment of theſe: if the daughters recover 
their legacies out of the perſonal eſtate, then the brother 
ſhall ſtand in the place of the daughters, and take ſo much 
out of the land for his legacy, as the daughters had exhauſted 
out of the perſonal aſſets . According to Dr. Swinburne, 
if an executor has made a legal inventory, he is not com- 
pellable to pay to any legatee his whole legacy, if there is a 
danger of aſſets falling ſhort, notwithſtanding ſuch legatee is 
firſt named in the will; or though it is thereby directed, 
that ſuch an one ſhall be paid in the firſt place: but he may 
retain a rateable part or proportionable deduction from every 
legacy, except only in ſome certain caſes ; ſuch as, when a 
ſpecific legacy is bequeathed, as a ring, or a horſe : likewiſe 
where a father bequeaths ſomething to his daughters, for 
their dowers, or towards their marriage; or when he 
bequeaths any thing in ſatis faction or recompence of ſome 
injury which he has done, or of goods ill gotten ; for rather 
than ſuch legacies. ſhall be diminiſhed, all other general le- 
gacies conſiſting in quantity ſhall remain wholly unſa- 
tified . 


Where there are divers executors named in a will, and 
ſome of them refuſe to act, and others of them prove the 
teſtament ; thoſe who refuſe may afterwards adminiſter at 


a Barnadiſton, 435. 2 P. W. 25. 2 Atkins, 171, U 2 Cha, Ca. 
155. 1 Ought, 370, 371. © 2 P. W. 619. d Swinb. on 
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their pleaſure, notwithſtanding their refuſal before the or- 
dinary. But it is generally held, that they muſt come 
during the life-time of the acting executor , though it is 
id, that ſuch ſha!l be preferred after the death of the exe- 
cutor, before any other executor made by a co-executor . 
Where there are' more than one executor named in a will, 
and one only proves the teſtament, and afterwards the others 
adminiſter, the form of proceeding is as follows: The firſt 
that comes in takes probate in the uſual form; with re- 
ſervation to the reſt : afterwards if another comes in, he 
alſo is to be ſworn in the uſual manner; and an engroſſ- 
ment of the original will is to be annexed to fuch probate, 
in the ſame manner as the firſt, And in the ſecond grant, 
ſuch firſt grant is to be recited ; and fo on if there are more 
that come in afterwards 5, If a man makes two executors 
and dies, and one of them proves the will in the name of 
both, againſt the will of the other; this is not any admi- 
niſtration for him who did not conſent to the probate, but 
he may plead ne wunque exccutor ; for the probate does not 
make him executor, if he does not adminiſter d. - Swinburne 
ſays , when all the executors named in a teſtament 
refuſe, it is lawful for the biſhop or ordinary to commit 
adminiſtration ; and to annex the will to the letters of ad- 
miniſtration; and the adminiſtrators ſhall have /aQtion ; 
and may adminiſter the goods of the deceaſed, as if he had 
died inteſtate ; and their authority or act done is good and 
effectual in law in the mean time, until the executors 
undertake the executorſhip ; for then the ordinary may re- 
voke the adminiſtration before by him committed. The 
refuſal to take upon him the executorſhip, cannot be by 
word only; but it muſt be entered and recorded in court ©. 
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Actions given to Executors and Adminiſtrators. 


"Xecutors ſhall have a writ of account, and the ſame 2c: 
tion and proceſs in ſuch writ as the teſtator might have 

had if he had lived . And the ſame power is given to exe- 
cutors to recover damages by treſpaſs committed againſt the 
teſtator in his life-time v. And executors of executors are 
inveſted with the ſame power, and an action of debt may be 
brought to recover arrears of rent that becomes due in right 
of the teſtator ; and an action upon the caſe is allowed to 
an executor to recover arrears of rent due upon an eſtate 
held for life by the teſtator ; and if he dies upon the day on 
which the ſum was made payable, the whole; or if before 
ſuch day, then a proportion of the rent according to the 
time ſuch tenant for life lived, of the laſt year or quarter of 
a year; or other time in which the ſaid rent was growing 
due; making all juſt allowances, or a proportionable part 
thereof reſpectively s. All the executors repreſent the per- 
ſon of the teſtator, and therefore all ſuĩts to recover the teſ- 
tator's effects muſt be preferred in their joint names, whe- 
ther all adminiſter or not; but in ſuits commenced againſt 
them, only ſuch as have adminiſtered need be named e. 
If a man bequeath corn growing, or goods, unto one; and 
a ſtranger will not ſuffer the executor to perform the teſta- 
ment ; he ſhall ſue the ſtranger in the ſpiritual court for ſuch 


legacy ?, 


The executor or adminiſtrator ſhall be allowed all rea- 
ſonable expences, as well in law ſuits, as for other honeſt 
purpoſes; and this reaſonableneſs of expences to be ſuch, as 


1 13 Edw. I. ft. 1. c. 23. m 4 Edv. III. c. 7. 25 Edw. III. f. 5. 
Cs Jo n 11 Geo, II. c. 19. ſ. 15 Went. 95. p Swiob, 18. 
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that he may receive thereby neither profit nor loſs . Where 
an executor or adminiſtrator puts out money upon a real ſe- 
curity, which at that time there was no reaſon to object to, 
and afterwards ſuch- ſecurity proves bad; he ſhall not be ac- 
countable for the loſs . So if the executor pay the aſſets 
into the hands of a banker his co-executor, whom the teſ- 
tator uſed to entruſt with his money; after which the banker 
fails, the executor ſhall not be chargeable with the loſs *. 
In all actions brought by executors or adminiſtrators upon 
contracts, bonds, or other things made to the deceaſed, or 
for goods taken away in his life time, they ſhall pay no coſts 
by any ſtatute*, And as they are not to pay coſts, ſo on the 
other hand they are not to be allowed any ; becauſe they are 
ſuppoſed to reimburſe themſelves any charges or expences 
they may have been at on account of the teſtator's or inteſ- 
tate's eſtate v,—On a queſtion, whether an executor ſhould 
de permitted to diſcontinue without payment of coſts; Mr. 
Aſhurſt, for the plaintiff's executor, urged, that an exe- 
cutor ſhould not pay coſts in any inſtance except one, viz. 


where he had brought an action as executor, which he 


might have brought in his own name .- The court were 
clear, that the giving an executor leave to diſcontinue, was 
a matter of diſcretion in the court, and that they ought not 
to give him ſuch leave in any caſe where he had knowingly 


brought his action wrong, unleſs he would conſent to pay 
coſts v. 


Actions againſt Executors and Adminiſtrators. 


HERE a deviſe is made of goods, if the executor will 
not deliver them to the deviſee, he hath no remedy at 
the common law; for an action on the caſe will not lie 


1 Lindw, 178. r 1 P. W. 141. 3 1P. W. 243. t 2 Bac. 
Ab. 446. Law of Execut. 462. u 2 Atk. 108. Portman and 
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againſt an executor for a legacy, unleſs he promiſe to pay 
it upon good conſideration ; for legacies are only to be re- 
covered in the ſpiritual court, or in the courts of equity x, 
And if a ſult is inſtituted in the ſpiritual court, the deviſce 
muſt obtain a citation againſt the executor of the teſtament 
to appear before the ordinary, to ſhew why he performs not 
the will of the teſtator . And where certain goods in ſpecie 
are given to a man by will, he cannot take them without 
the executors leave; ſo if a term for years is given to a 
man, he cannot enter into the land without aſſent; for it 
may be the executor hath not aſſets beſides to pay the teſta- 
tor's debts 2. And even if a man bequeaths goods to ano- 
ther, which are in the cuſtody of that other perſon; yet if 
he detain them from the executor, he not having aſſented to 
the legacy, the executor may have an action of detinue or 
treſpaſs, or of trover after demand of the goods, againſt the 
ſaid legatee . But in the caſe of a deviſe of lands it is 
otherwiſe; for the deviſee may enter without the aſſent of 
the executor; and if the heir at law ſhould enter before him, 
the deviſee may enter and eject him d. If a legacy is grant- 
ed out of 1:nds in fee-ſimple, this ſhall not be ſued for in 
the ſpiritual court, but at common law. But if lands are 
deviſed to be ſold for the payment of 1-gacies ; the land 
beiag ſold, the ſuit for the diſtribution of the money may 
he in the ſpiritual court; for the money is perſonal, and 
aſſets in the hands of the executors ©, But where a man 
deviſed that his executors ſhould fell his lands, and out of 
the money which ſhould be raiſed by ſuch fale, gives a por- 
tion to his daughters; it hath been adjudged, that neither 
the land, nor the money, are teſtamentary, for it is not 
aſſets to ſatisfy debts, but a ſum ariſing out of land, and 


* 1 Sid. 46. Vin. tit. Actions, O. c. 7, Y Terms of the Law, art. 
Deviſe, * Law of Exec, 262. a Ib. 263, b x Inſt, 111, 
© Cro, Car, 396. 
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appointed to ſpecial uſes in way of equity, and not as a le- 
gacy, and therefore not to be ſued for in the eccleſiaſtical 
court, but in a court of equity ; and the eccleſiaſtical courr 
cannot hold plea of a legacy in equity, but only where it is 
a legacy in law . But where the teſtator deviſed leaſes to 
his eldeſt ſon, and that out of the ſame he ſhould raiſe ſuch _ 
2 ſum of money for portions for his daughters, who libelled 
in the ſpiritual court for their portions: It was adjudged, 
that this ſhould not be accounted as a rent iſſuing out of the 
lands, but as a teſtamentary legacy, and to be recovered in 
that court . It is ſaid, that where the eccleſiaſtical court 
and a court of equity have a concurrent juriſdiction, which 
ever is firſt poſſeſſed of the cauſe, has a right to proceed: 
and the ſame of all other courts, But where a huſband has 
ſued in the ſpiritual court for a legacy bequeathed his wife, 
the court of chancery has granted an injunction to ſtay pro- 
ceedings ; becauſe the ſpiritual court cannot oblige him to 
make an adequate ſettlement on her. For the ſame reaſon, 
where a perſonal legacy was given to an infant; it was held 
that the ſame is more properly cognizable in chancery than 
in the eccleſiaſtical court. And if the matter had proceeded 
to ſentence in the eccleſiaſtical court, yet it was proper to 
come into chancery for the executor's indemnity ; for in the 
chancery, legatees are to give ſecurity for the money, but 
not in the ſpiritual court; and the chancery will ſee the 
money put out for the children ?. Legacies may be reco- 
vered in the ſpiritual court againſt an adminiſtrator, with 
the will annexed ; or againſt an executor of his own wrong b. 
An executor may, in ſome caſes, be compelled to give ſe- 
eurity to pay a legacy; as where 1000l. was deviſed to a 
perſon to be paid at the age of twenty-one years ; and upon 
a bill exhibited againſt the executor ſuggeſting a devaſtavit, 

© Cro, Car. 396. © x Bulſt. 153, f Prec, Chan. 546. 
61 Vern, 26. h x Roll. Ab. 910. 
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and praying that he might give ſecurity to pay the legacy 
when due, it was decreed accordingly l. The teſtator de. 
viſed 8ool, to an infant, to be paid by his executor when 
the ſaid infant ſhould attain to the age of twenty-one years, 
The infant, by his guardian, exhibited a bill, that the ex- 
ecutor might give ſecurity for the payment of the money, 
And ſo it was decreed k. 


Where there are divers executors, and ſome of them are 
dead, the legatee muſt ſue the ſurviving executors, and not 
the executors or adminiſtrators of thoſe that are dead. And 
if all the executors are dead, he muſt ſue the executors or 
adminiſtrators of him who died laſt, and not the executors 
or adminiſtrators of the reſt : and the reaſon is, becauſe it 
is preſumed that the gaods of the deceaſed not adminiſtered 
by the other executors, remain with, the ſurviving execu- 
tor; or if they did not, it was thought his own default; 
becauſe when the other executors were dead, he might and 
ought to have proceeded againſt their executors or admini- 
ftrators for reſtitution of the goods not adminiſtered i. 


If the teſtament is duly proved before the ordinary, the 
exccution or adminiſtration of any goods ſhall not be com- 
mitted but to ſuch as are able, and if need, be ſhall give ſe- 
curity to render a juſt account of their adminiſtration when 
they ſhall be duly required by the ordinary *. And it is 
ſaid, that the ordinary may remove the executor appointed 
by the teſtator ſrom the adminiſtration, where he cannot 
give ſecurity for a due account; or for any other juſt cauſe, 
But Holt, chief juſtice, and the reſt of the judges of the 
court of King's Bench determined ; that when a man is 


i x Cha. Ca. 121, k Swinb. 40. Law of Execut. 187. lugt. 364. 
m Lindw. 177. Swinb. 451, 
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made executor, no body can add qualifications to him, other 
than thoſe which the teſtator has impoſed ; but he ſhall be 
who, and in what manner, the teſtator ſhall judge proper. 
The executor has beſides a temporal right, of which he is 
barred by the refuſal of the probate, becauſe he cannot 
tefore probate ſue in Weſtminſter Hall. And the court 
further obſerved in the ſame cauſe, that there were no pre- 
cedents in the canon law to warrant the demand of ſecurity 
from the executor, and the practice has always been con- 
tary. And if any caſes happen in which equity may be re- 
quilite, there is another channel here where it runs, with- 
out reſorting to the ſpiritual court, namely, the chancery a. 
But where the executor was under the age of ſeventeen years, 
the court allowed a bond given by the adminiſtrator, with 
he will annexed, during the minority of the executor, to 
te good at common law, and not to be obtained by co- 
ecion ®, 


If the executor die inteſtate, the teſtator alſo from that 
ime ſhall be deemed inteſtate, and adminiſtration may in 
tis caſe be committed of the goods not adminiſtered ® ; but 
if the executor makes an executor and dies, his executor 
ſhall be executor to the firſt teſtator, in caſe there is no joint 
executor . And ſuch an one has a right to all the profits, 
ind is liable to all the charge that the firſt executor had, or 
was ſubject to. But the one teſtator's goods ſhall not ſtand 
charged with the other teſtator's debts, but each for his 
wm | 


Co-executors being in law but as one petſon, the act of 
me is the act of all; and the paſſeſſon of one is accounted 
* Caſe of the King and Sir Richard Raines, M. to W. III. Lord Rym. 
m. © Str. 13). # $wind, 36. 1 Red. Ab. Fh. © Swinb. 329. 
Sviab. 329. 7 
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the poſſeſſion of all, and the payment of debts by or to one 
of them is the payment of or to all of them: and the ale ot 
gift of the teſtator's goods by one, is the ſale or gift by all; 
and likewiſe a releaſe before judgment of one of them, is 
releaſe of all. One executor cannot regularly ſue a co- 
executor in any matter relating to the teſtator's will; ct 
that is within the power, intereſt, duty, or office of an 
executor *, | 


It ſeems to be now ſettled, that where a man makes two 
executors, and deviſes to them the reſidue of his goods after 
debts and legacies paid, and one of them dies before a divi- 
ſion of the furplus, that the ſurvivor ſhall have the whole. 
A legacy of 1251. was given to the plaintiff, being but 
ten years old, and at that age was paid to the plaintiff's fa- 
ther, who died infolvent. This was held by the lord-keeyer 
to be good payment: but the attorney general urged very 
mueh the ill conſequence of this; for the law muſt be the 
ſame if it were 1000l. and extends to other caſes of like 
nature, not to legacies only; and ſaid that the executor 
ought to have ſued in this court to have paid it. To which 
the lord-keeper obſerved, that it might be ſo where the le- 
gacy would bear the charge of it, but not otherwiſe. But 
the executor having taken a bond to fave him harmleſs, it wa: 
decreed that be ſhould pay it over again, for he had paid it at his 
ewn peril . But lord ch. Cowper ſaid, that the maſter of 
the rolls, .who had longer experience than himſelf, would 
never allow a child's legacy to be paid to the father or mo- 
ther upon any ſecurity whatever, becauſe of the ſtriſe it 
might occaſion in a family v. -A legacy of 1001. w3 
deviſed to an infant of about. ten years of age; the exe- 
Cutor paid this legacy to the father, and took his receipt far 
- © Swiab, 328, 2 Bac, Abr. 396. u 2 Lex. 209. 1 Vern. 45% 


Y Caſe of, Holloway and Collins, H. 26 & 27 Car. II. 1 Chan, Ca. 245: 


w In the Caſe of Strickland and Hudſon, E. 7 Ann. 3 Chan, Ca. 168, E 
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jt, When the infant came of age, his father told him 
he had received the legacy, but could not pay it him imme- 
diately, and ſaid he would not have him trouble the execu- 
tor, for he would give it him. The ſon reſted ſatisfied with 
this for about fourteen or fifteen years; and his father and 
he having carried on a joint trade together became bankrupts. 
This legacy of 100l. being among other things aſſigned by 
the commiſſioners for the benefit of the creditors, the aflig- 
nees brought a bill againſt the executor, for an account and 
payment of this legacy: the defendant inſiſted on the ex- 
treme hardſhip of his caſe, if he ſhould be obliged to pay the 
legacy over again ; that he had juſtly paid it to the father, 
whilſt he was in good circumſtances, and that if application 
had been made ſooner, he might have had his remedy over 
againſt the father; that the father was by nature guardian 
to his child ; and that formerly payment to him was allowed 
to be good, The lord ch. Cowper ſaid, that if the father 
had not made the ſon ſuch promiſe of recompence, and the 
ſon had acquieſced all that time, the caſe might have been 
more doubtful ; but this promiſe of the father drew him to 
forbear applying to the executor ſooner ; and ſince the father 
had not, and could not now make good his promiſe, being a 
bankrupt, the reaſon of the ſon's forbearance was at an 
end: he thought the rule of the court of Chancery in not 
ſuffering parents to receive their children's legacies, was 
founded on very good reaſon ; and therefore, leſt hereafter 
this caſe ſhould be cited as a precedent, when the circum- 
ſtances attending it might be forgotten, and to diſcountenance 
and deter others from paying ſuch legacies to the parents, 
(though he did not deny the hardſhip of that particular 


caſe) he decreed for the plaintiffs againſt the executor *,— 


Mrs. Paget by her will bequeathed 1001. to each of the three 
children of Mr. Philips, and made the defendant her exe- 


* Caſe of Doyley and Tollferry, M. 1715. 3 Bac. Abr. 484. 1 Ab. Eq 
Ca. 300. 
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cutor, leaving him the bulk of her eſtate, provided he paid 
the three legacies of 100l. within a year after her death, 
purſuant to her will. The defendant within the time pays 
into the children's own hands their legacies. The eldeſt of 
them was ſixteen years old at the time; the next fourteen , 
and the youngeſt nine only, And in his anſwer he denied 
that he knew this money ever came to the father's hands. 
The children brought their bill againſt the defendant to be 
Paid their ſeveral legacies, ſuggeſting that the father had em- 
bezzled the money paid by the defendant during their in- 
fancy, and js inſolvent : and that this was a fraudulent pay. 
ment ta the father, and therefore it muſt be paid over again, 
Lord Hardwicke aſked the council for the defendant if they 
knew any inſtance where an executor paying ſo large a ſum 
as 100]. into the hands of minors, had been allowed ſuch 
payments: indeed in caſes where the legacies have been very 
ſmall, the payment has been allowed by the court, But in 
this caſe, notwithſtanding the ſum is above 1001, yet as the 
payment by the executor to the children themſelves is fo 
fully proved, and not at all controverted by the plaintiffs, 
and their loſing the benefit of it is owing to the negligence 
and inſolvency of the father, his Jordfhip faid he would not 
ſtrain the rules of that court to make an executor pay it over 
again ; eſpecially as he made this payment to fave a forfeiture; 
it being an expreſs condition, of his own taking under the 
will, that he ſhould diſcharge their legacies within a year 
after Mrs. Paget's death, But the next day the lord ch. 
ſaid, that upon looking into the cafes, he found this a very 
doubtful point, and unleſs the defendant would agree to 
give the plaintiffs ſomething, he would not determine it 
without taking time for further conſideration, The defen- 
dant upon this recommendation of the court, agreed to pay 
in 501. to be divided between the three plaintiffs, and each 
fide were to abide by their coſts, And it was made part of 
the 
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the decree that the Fol. was paid by the conſent of all parties. 
And his lordſhip directed each of the plaintifts upon receiy- 
ing their reſpective ſhares, to releaſe the legacies under the 
will. The caſe of Doyley and Tollferry [the laſt cited caſe] 
his lordſhip ſaid muſt have had ſome other circumſtances; for 
the rule is laid down too ſtrictly, that in all caſes where execu- 
tors pay infant's legacies to their fathers, in order to deter 
executors from ſuch payments, it ſhall be paid over again !. 


On an action of debt againſt two executors, if they plead 
ſeverally by ſeveral attornies fully adminiſtered ; and the jury 
find that the one has aſſets, and the other has not any aſſets, 
the judgment ſhall be only againſt him who is found to have 
aſſets, and the other who had not aſſets ſhall go quit “*. 


Surplus or Refiduum to Executors. 


HERE there is an expreſs legacy given to an execu- 

tor, and no deviſe of the ſurplus, he ſhall not take it 

to himſelf, but be only a truſtee for the next of kin, and the 
ſame ſhall be diſpoſed of according tothe ſtatute of diſtri- 
butions, But where no expreſs legacy is given to the exe- 
cutor the ſurplus ſhall go to him, if not otherwiſe deviſed in 
the will *, —A man deviſed particular legacies to his children 
and grandchildren; and 1ol. a piece to his executors for 
their care, The ſurplus of the perſonal eſtate was 5000l. 
and upwards, The queſtion was whether the ſurplus ſhould 
be a truſt for the children, or go to the executors; and it 
was decreed a truſt for children. And the decree was af- 
firmed in the houſe of lords b. General Pultney by his will 


Y Caſe of Philips and Paget, Nov. 11, 1740, 2 Atk. $0. 2 1 Roll. 
Ab. 929. a Law of Teſt, 416, 417. b Caſe of Southcot and Wat- 
Gn, June 9, 2745. 
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gave, in the firſt part of it to Mrs. Watſon an annuity of 
4001. and in the laſt clauſe gives her all his houſehold goods 
and furniture, (three pictures excepted) and all his plate, 
linen, watches, jewels, and cloathes whatſoever, and declared 
her ſole executrix. The bill was brought for an account 
of ſuch part of the perſonal eſtate as is undiſpoſed of; and 
for a diſtribution, By lord Hardwicke, The bequeſt of 
the ſpecific things to Mrs. Watſon excludes her from the 
reſidue ©,—The teſtator gave a pecuniary legacy to A, and 
another of a different value to B, both infants, and made 
them his executors. The queſtion was as to the reſidue of 
his perſonal eſtate, whether it ſhould reſult to his next of kin, 
or go to his executors ? By Hardwicke, lord chan. though the 
law caſts the whole perſonal eſtate upon the execytor ; yet as 
a will is to be conſtrued chiefly according to the intention of 
the teſtator, if it appears manifeſtly his deſign that the exe- 
cutor ſhall not have it, it ſhall be diſtributed by this court, 
As, where a ſpecific legacy is given to an executor, he ſhall 
not have the reſidue ; as it would be abſurd to think that the 
teſtator after he had given him what he thought convenient, 
ſhould alſo intend to give him the whole reſidue, which 
would include the particular legacy. Yet in many caſes 
this conſtruction may be improper ; and therefore the rule of 
law has been ſuffered to take place. As in the caſe of 
Griffiths and Rogers, where the executrix had a ſpecific le- 
gacy of ten books. And in the caſe of Jones and Welt- 
comb, (Prec. Chan. 316) where a man poſſeſſed of a long 
term, deviſed it to his wife for life, and after her death to the 


e 3 Atk. 226. But in an appeal brought from the court of Chancery before 
the houſe of Lords the preſent ſeſſions, Winifred Lawſon, widow, appellant, 
and —— Lawſon, Eſq; reſpondent, the queſtion was, Whether an executor ig 
entitled to the reſidue of the perſonal eſtate, after paying debts and legacies. 
Lord Mansfield was clearly of opinion that they were, unleſs in ſuch cafes 
where the intention of the teſtator is apparently otherwiſe, or where fraud i- 
apparent, or ſtiongly to be preſumed, and he took into conſideration this decree 


of lord Hardwitke, The decree of the court of Chancery was reverſed. nd 
chil 
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child ſhe was then enſient with, and made her executrix. 
This bequeſt did not bar her right to the ſurplus of his per- 
ſonal eſtate, for it was neceſſary to deviſe the term to her 
ſpecifically to render the limitation to the child good, In 
the preſent caſe, not to mention that it is improbable the 
teſtator would have made theſe perſons who are infants his 
executors, merely for the purpoſe of diſtributing his perſonal 
eſtate, without any benefit to themſelves ; it was very proper 
he ſhould give them theſe legacies, although he intended 
they ſhould after have the reſidue ; for they do not take the 
legacies as they will the reſidue ; for this they are entitled to 
jointly and equally, and the ſurvivor will take the whole. 
But the legacies are unequal in value, and their intereſt in 
them different and ſeparate. And it cannot be inferred that 
the reſidue includes the particular legacies ; for as they are 
bequeathed, the legatees are entitled to them in ſeveralty, and 
with different intereſts ; whereas if he had not ſeparated 
them, they. would have devolved jointly, and otherwiſe than 
he intended they ſhould, And he decreed the reſidue to the 
executors . 
| Of Adminiſtrators. 
ancient times if a perſon made no diſpoſition of his 
property ſo far as he had a right of bequeathing it, the 
king was entitled to ſeize upon his goods, as the parens pa- 
trix, and general truſtee of the kingdom*. This preroga- 
tive the king continued to exerciſe for ſome time by his own 
miniſters of juſtice; and probably in the county court, 
where matters of all kinds were determined. And there are 
ſeveral inſtances in Madox's hiſtory of the Exchequer, 
where the king iſſued a mandate to his officers to attach the 
goods of divers perſons who died inteſtate, And the ſame 
prerogative was granted from the crown as a franchiſe to many 
lords of manors, and others, who have at this day a preſcrip- 
tive right to grant adminiſtration to their inteſtate tenants 
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and ſuitors, in their own courts baron, and other courts, or 
to have their wills there proved, in caſe they made any dif. 
poſition. Afterwards the crown in favour of the church, 
inveſted the prelates with this branch of the prerogative, 
which was done, ſaid Perkins, * becauſe it was intended by the 
law, that ſpiritual men are of better conſcience than laymen; 
and that they had more knowledge what would conduce to 
the benefit of the ſoul of the deceaſed. The goods there- 
fore of inteſtates were given to the ordinary by the crown; 
and he might ſeize them, and keep them without waſting, 
and alſo might give, alien, or ſell them at his will, and dif. 
poſe of the money in pious uſes, And if he applied it other- 
wiſe he abuſed the confidence the law repoſed in him*. 80 
that properly the whole intereſt and power which were 
granted to the ordinary, were only thoſe of being the king's 
almoner within his dioceſe; in truſt to diſtribute the in- 
teſtate's goods in charity to the poor, or in ſuch ſuperſtitious 
uſes as the miſtaken zeal of the times had denominated prous®, 
And as he had thus the diſpoſition of inteſtate's effects, the 
probate of wills of courſe followed. For it was thought 
juſt and natural that the will of the deceafed ſhould be proved 
to the ſatisfaction of the prelate, whoſe right of diſtributing 
his chattels for the good of his ſoul was effectually ſuperſeded 
thereby. The goods of the inteſtate being thus veſted in 
the ordinary upon the moſt folemn and conſcientious truſt, 
the reverend prelates were therefore not accountable to any, 
but to God and their own conſciences for their conduct, 
But to what a length of iniquity the holy eccleſiaſtics carried 
the abuſe of their truſt moſt evidently appears from a gloſs or 
comment of pope Innocent IV, written about the year 
1250 ', wherein he lays it down for eſtabliſhed canon law, 


r on the laws of England, ſe&t. 486. Finch, 173 4. 
n Plowd. 277. I In Decretal, b. f. t. 3. c. 42. 
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that in Pritannia tertia pars bonorum decedentium ab in- 
« teftato, in opus eccliee et pauperum diſpenſanda g.“ Thus 
the Popiſh clergy took to themſelves, under the name of the 
church and poor, the whole reſiduary eſtate of the deceaſed, 
aſter the partes rationabiles, or two-thirds, veſting in the wife 
and children were deducted. And a greater ſhare if the 
deceaſed died withaut a wife, or without a child, And the 
whole of his effects if neither ſurvived him, and theſe they 
appropriated without paying even his lawful debts, ar other 
charges thercon. To redreſs a national evil of ſuch enormity 
it was enacted, that the ordinary ſhould be bound to pay the 
debts of the inteſtate, ſo far as his goods extended, in the 
ſame manner that executors were bound in caſes where the 
deceaſed left a will k. A uſe more truely pious than any 
requium or maſs for his ſoul. This was the firſt check given 
to that exorbitant power, which the law had entruſted with 
ordinaries. But though they were now made liable to the 
creditors of the inteſtate for their juſt and Jawful demands, 
yet the reſiduum after paying of debts, remained till in their 
hands, to be applied to whatever purpoſes the conſcience of 
the ordinary ſhould approve, The flagrant abuſes of which 
power occaſioned the legiſlature again to interpoſe, in order 
to prevent the ordinaries from keeping any longer the admi- 
niſtration in their own hands, or thoſe of their immediate 
dependants, and therefore the ftatute 3x Edw. III. c. 11. 
provides, that in caſe of inteſtacy the ordinary ſhall depute 
the neareſt and moſt lawful friends of the deceaſed to admi- 
niſter his goods, which adminiſtrators are put upon the ſame 
footing with regard. to ſuits, and to accounting as executors 
appointed by will, as has been already ſnewn. And this is 
the original of adminiſtrators as they at preſent ſtand ; who 
are only the officers of the ordinary appointed by him in 


* Weſt. 2. 13 Edw. I. e. 19. 
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purſuance of this ſtatute, which ſingles out the next and 
moſt lawful friend of the inteſtate. By which is underſtood 
to be meant, the next of blood that is under no legal diſabi- 
lity. The ftatute 21 Hen. VIII. c. 5. enlarges a little 
more the power of the eccleſiaſtical judge ; and permits him 
to graut adminiſtration either to the widow, or the next of 
kin, or to both of them at his own diſcretion : and where 
two or more perſons are in the ſame degree of kindred, it 
gives the ordinary his election to accept which ever he 
pleaſes!, The perſon to whom adminiſtration is granted 
may refuſe to take it upon him; and the ordinary has not 
power to compel him to accept it. If there are two or more 
adminiſtrators, a ſale or releaſe of the effects of the deceaſed 
muſt be made to all jointly ; for the act of one of them is not 
good againſt the reſt, as in the caſe of executors . 


Letters of adminiſtration are not uſually iſſued until after 
the expiration of fourteen days from the death of the inteſ- 
tate, Unleſs for ſpecial cauſe, as, that the goods will other- 
wiſe periſh, or the like, the judge ſhall ſee fit to decree them 
ſooner . The ordinary cannot repeal an adminiſtration at 
his pleaſure ®. But it may be repealed though not arbitra- 
rily, where theſe is juſt cauſe for ſo doing, of which the 
temporal courts are to judge ; as if the adminiſtrator ſhould 
become lunatic or che like, So if the next of kin at the 
time of the death of the inteſtate happen to be incapable of 
adminiſtering, by reaſon of attaint, or excommunication ; 
and the ordinary commit it to another; if he afterwards be- 
comes capable, the ordinary may repeal the firſt adminiſtra- 
tion, and commit it to the next of kin v. An adminiſtration 
may be repealed without any ſentence of recovation to be 


1 Blackſt. b. II. c. 52, m Swinb. 1384. 1 Atk. 460. n x Ough. 
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given in any ſpiritual court or otherwiſe ; as, by grant- 
ing a new adminiſtration 2. Sir George Sands admini- 
ſtered to his ſon, and afterwards a woman that pretended 
to be the wife of the deceaſed ſued for a repeal; but a 
prohibition was granted ; becauſe the ordinary had an 
election to grant it either to the father or wife, and had 
executed his power by granting it to the father *,— Walker 
Wildon died inteſtate, leaving Ann his wife, and Am- 
phillis his ſiſter. The ſiſter upon the common oath, that 
the believed he died inteſtate, without wife or child, ob- 
tained adminiſtration, And in a ſuit to repeal it, as ob- 
tained by ſurprize, it appeared to be the practice of the 
court, never to grant it to the next of kin until the wife is 
cited. The ſiſter moved for a prohibition, and inſiſted, that 
the ordinary had executed his authority. But the court held 
that the ordinary could not be ſaid to have exerciſed his au- 
thority, having never had an opportunity to make the elec- 
tion which the ſtatutes gives him a power of doing*. That 
it was incident to every court to rectify miſtakes they were 
led into by the miſrepreſentation of the parties; that if there 
was no ſurprize, (of which the court below was the judge) 
there ought to be a prohibition, becauſe then the adminiſtra- 
tion will be duly and regularly granted : but here was a 
plain ſurprize, and therefore they denied a prohibition *, 


Where adminiſtration is granted during the minority of 
divers executors, he that comes firſt of aye ſhall prove the 
will, and the adminiſtration then ceaſes u. So if a man ap- 
points by his will two executors; one of the age of ſeven- 
teen, and the other under; adminiſtration during the mino- 


q 1 And. 303. See the Caſe of Haydon and Gould, pag* 48. r Lord 
Raym. 99. 5 24 Hen, VIII. c. 5, t T. 5 Geo, II. Harriſon and 
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rity of him that is under age is void; becauſe he that is of 
the age of ſeventeen may execute the will *, And it is ſaid, 
that the ordinary may grant adminiſtration during the mino- 
rity of an infant, to whom he pleaſes, For the next of kin 
in reſpe& to adminiſtration only concerns an inteſtate, and 
not the perſon who is employed for the infant until he comes 
of age”. If a feme-covert, as next of kin, has a right to 
adminiſter, the adminiſtration ought not to be granted to 
the huſband and wife; for then if ſhe ſhould die before 
him, he would continue adminiſtrator againſt the meaning 
of the act *, But it was ſaid, that if it had been grant- 
ed to them only during the coverture, perhaps it might 
have been good; becauſe it granted to the wife only, the 
huſband might, during the coverture, have adminiſtered ?, 
If the wiſe as a reſiduary legatee, hath a right to take ad- 
miniſtration, but refuſes, and prays it may be granted to 
another and not to her huſband ; yet it may be granted to 
her huſband *. If none of the kindred will take adminiſtra- 
tion, then it ſhall be granted to thoſe who ſhall deſire it; 
and if none will take it, the ordinary may grant letters ad 
colligeedum bona defuncti; and thereby take the goods of the 
deceaſed into his own hands, wherewith he is to pay debts 
and legacies, if a will or codicil is produced, fo far as the 
goods will reach, for which himſelf becomes liable in law, 
as other executors or adminiſtrators *, If adminiſtration is 
granted to two, and one dies, yet the adminiſtration does 
not ceaſe ; for it is not like a letter of attorney to two, where 
by the death of one the authority ceaſeth, but is rather an 
office; and adminiſtrators are enabled to bring actions in 
their own names; they come in the place of executors, and 


V 1 Brownl. 46. w Fitz Gib. 163, x Caſeof Brown and Wood, 
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therefore the office ſurvives v. When an adminiſtrator hath 
judgment and dies, his executors (as ſuch) may not ſue exe- 
cution of the ſame judgment, for none ſhall have execution 
of this judgment, but he who ſhall be ſubject to the pay- 
ment of the debts of the firſt inteſtate ©, 


Adminiſtration pendente lite. 


AN adminiſtration appointed pendente lite may maintain an 

action to recover the debts of the teſtator. And on a 
diſpute in the eccleſiaſtical court concerning a probate ; the 
court of chancery does not interfere to appoint a receiver of 
the perſonal eſtate *. Adminiſtrators may have action to 
demand and recover as executors, the debts due to the per- 
ſonal inteſtate . 


| Diſtribution of Inteflate's Effetts. 


Ormerly an adminiſtrator was not compellable to diſtriæ 
F bute the effects of the deceafed ; and an hufband at 
this day has a right to adminiſter to the effects of his wife, 
and thereby to acquire an abſolute right in them, to the 
entire excluſion of all her relations. But the ſtatutes of 


diſtributions f has determined with great preciſion what ſhall 


be the rule with reſpect to the diſpoſal of the ſurpluſage of 
inteſtates effects, feme-coverts alone excepted ; for thereby 
it is enacted, that one third ſhall go to the widow of the 
inteſtate, and the reſidue in equal proportions to his chil- 
dren ; or if dead, to their repreſentatives : if no widow the 
whole ſhall go to the children; if neither widow nor chil- 
dren, the whole ſhall be diftributed amongſt the next of 
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pPreſentatives, are admitted among collaterals farther than 
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kin in equal degree, and their repreſentatives ; but no te. 


the children of the inteſtate's brothers and ſiſters 8. The 
next of kindred here referred to, are to be inveſtigated by 
the ſame rules of conſanguinity as thoſe who are entitled to 
letters of adminiſtration ; and therefore by this ſtatute, the 
mother as well as the father ſucceeds to all the perſonal ef- 
fects of her children, who died inteſtate without will or 
iſſue; in excluſion of the other ſons and daughters, the bro- 
thers and ſiſters of the deceaſed. And fo the law ſtill re. 
mains with reſpect to the father; but by ſtatute 1 James II. 
C. 17. if the father is dead, and any of the children die in- 
teſtate without wife or iſſue, in the life-time of the mother, 
ſhe and each of the ſurviving children, or their repreſenta- 
tives ſhall divide his effects in equal portions. This ſtatute 
of diftributions bears an obvious and ſtriking reſemblance to 
the ancient Engliſh law de rationabili parte bonorum already 
ſpoken of b. And which Sir Edward Coke himſelf, though 
he doubted the generality of its reſtraint on the power of 
deviſing by will, held to be univerſally binding upon the ad- 
miniſtrator or executor, in the caſe of either a total or a 
partial inteſtacy i, By the ſame ſtatute, directions are given 
that no child of the inteſtate (except his heir at law) on 
whom he ſettled in his life-time any eſtate in lands, or pe- 
cuniary portion, equal to the diſtributive ſhares of the other 
children, ſhall have any part of the ſurpluſage with their 
brothers and ſiſters. But if the eſtates ſo given them by 
way of advancement, are not quite equivalent to the other 
ſhares, the children ſo advanced ſhall now have ſo much as 
would make them equal *,—The right to the diſtributive 
ſhare veſts immediately on the inteſtate's death, although 
diſtribution is not to be made until after one year l. If ad- 


> > @ 


8 Raym. 496, 5731, Hh Page 191. iz Infl.z3. k Black, b. II. 
c. 32. | Grice and Grice, H. 1708. 3 P. W. 49. 


miniſtration 


TE PROPERTY or WOMEN. 289 


miniſtration is denied by the ordinary to the perſon who is 
entitled to it, a mandamus will go from the temporal courts 
togrant it, except a controverſy is depending whether there 
is a Will or not |, 


Of the Probate of Wills. 


HE jariſdiction of the prerogative court is confined 
merely to probates and adminiſtrations. In the pro- 
bate of wills, as well as in- the granting of letters of admi- 
nitration 3 if a will is forged ; if a will of a perſonal eſtate 
is fraudulently obtained; if the prerogative court has granted 
a probate, it is not open to a court of common law. Nei- 
ther is a court of equity to enter into the fraud made uſe of 
in obtaining the will; or the forgery committed upon the 
teſtator; and the ſeal of the ordinary in any thing within 
his juriſdiction is a bar to all temporal courts; and they 
cannot proceed until the probate is repealed. But the caſe 
is different if the ſeal of the ordinary can be proved to be 
forged ; in ſuch a caſe relief may be granted by the tem- 
poral courts,—A probate of a forged will was obtained in 
the eccleſiaſtical court, by a fraud upon the plaintiff in pro- 
curing his conſent to ſuch probate; and by the like means 
adecree in the court of Exchequer was obtained to eſtabliſh 
the ſaid will as to the real eſtate. Upon theſe facts being 
diſcloſed, and a bill filed in chancery, an iſſue was directed 
to try the validity of the will at law ; which the jury found 
to be forged. And the queſtion was, what could now be 
done? Eſpecially with reſpect to the perſonal eſtate ? And 
the decree in the Exchequer likewiſe ſtood in the way with 
reſpect to the real eſtate, Lord Hardwicke ſaid, that as to the 
cecree in the Exchequer, the ſame having been obtained by 
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fraud, though he could not ſet it aſide, yet he could de- 
eree, that no uſe ſnould be made of it: and as to the perſon- 
alty, undoubtedly the juriſdiction of wills of perſonal ef. 
tate belongs to the eccleſiaſtical court, according to the 
rules of which court it muſt be tried ; notwithſtanding the 
will is found forged by a jury at common law, upon exami- 
nation of witneſſes, which is ſometimes unfortunate, cauſing 
different determinations, nor can this court help it. But in 
the preſent caſe his lordſhip decreed, that the defendant 
ſhould conſent in the eccleſiaſtical court to. a revocation of 
the probate z and though he would not then decree the de- 
fendant a truſtee of the perſonal eſtate, leſt it might create 
ſore jealouſy of infringing on the eccleſiaſtical court, yet 
he decreed an account of the perſonal eſtate to be taken; 
and the ſame to be paid into the Bank for the benefit of the 
parties entitled. And it has been contended, that if a 
forged will is proved before the ordinary, and a probate ob- 
tained, it is a bar to a criminal proſecution for the forgery, 
as long as the probate remains unrepealed ; and in the caſc 
| of the king againſt Vinceut, an indictment at the Old 
Bailey for forging a will relating to a perſonal eſtate, and 
on the trial a forgery was proved, but the priſoner's council 
produced a probate that was held to be concluſive evidence 
in ſupport of the will . But this doctrine was overruled 
by the unanimous opinion of the judges on the trial of the 
ducheſs dowager of Kingſton, wherein this point came to 
be | pleaded j in bar to the proceedings in that cauſe. 


4 Beebe will gained by fraud, and proved in the 
Gina court, cannot be controverted Oy yet if the 
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party claiming under ſuch a will comes for equity into the 
court of Chancery, he ſhall net have it?, 


Where the power of granting probates of wills and atmi- 
niſtrations of inteſtates effects are rights'inherent in manors; 
and where the lord of the manor hath the probate of 'teſta- 
ments within his manor, if a will within his jutiſdiction is 
proved in the eecleſiaſtical court, a prohibition will lied. 


Of a Caveat. 


A Covent is a caution entered in the ſpiritual court to top 
probates and adminiſtrations from being granted without 
the knowledge of the party that enters it. 


Of the Duty of Executors and Adminiſtrators to deliver in an 
| | Account, © 


x ” 


| HEN executors or adminiſtrators have fully diſ- 
charged all the duties of their office, they are bound 
by their oath to make a true and perfect account to the ordi- 
nary whenever they ſhall be thereunto legally called”. And 
ſuch account muſt be paſſed by the ſame judge, or his ſurro- 
gate, or ſucceſſor, as granted the adminiſtration, But they are 
not compellable to make any account to the creditors or lega- 
tees extra-judicially, But an executor may expect an ac- 
count from his co-executor extra-judicially, The creditors 
and legatees of the teſtator, as well as all perſons having in- 
tereſt, are to be cited to be preſent at the making of the 
account; otherwiſe an account made in their abſence, if 
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| they were not called, is not prejudicial to them :. If after 
due examination the ordinary finds the fame to be true and 
perfect, and pronounces for the validity thereof, the exe. 
cutor or adminiftrator ought to be acquitted and diſcharged 
from further moleſtation and ſuits, and cannot be called 
upon again by the ordinary t.. A party praying an account 
.and having an intereſt, is not to be condemned in coſts un- 
leſs he objects to the account produced, and fails in his 
proof v, 
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Of the Crimes committable by, and with Women; and $ 
their Puniſhments. 8 


CY 4K. 
Of forcible Abduftion and Marriage. 


O prove a man guilty of ſtealing an heireſs, the 
indictment muſt ſet forth that the taking was for 


lucre , In proof of which muſt be ſhewn, that 
a woman ſo taken away has ſubſtance, either real or perſo- FH 
nal; or is an heir apparent. She muſt be likewiſe proved to 4} 


have been taken away againſt her will: and laſtly, it muſt | A 
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be proved that ſhe was afterwards married or defiled, either 
to-ſuch-miſdoer; or by his conſent to others?, Such perſon, 
and all his acceſſaries, are deemed principal felons ©, and 
they are not entitled to the benefit of clergy ; acceſſaries after 
the fact only excepted, And though poſſibly the marriage 
or defilement after her forcible taking away, may be by her 
conſent, ſhe being wrought upon to give it by perſuaſion and 
management; yet ſuch ſubſequent conſent does not abate 
the felony, if the firſt taking away was againſt her will; and 
ſo-vice verſa, if the woman be originally taken away with 
her own conſent, yet if ſhe afterwards refuſe to continue 
with the offender, and is forced. againſt her will, ſhe may 
from that time be ſaid to be taken againſt her will, as pro- 
perly as if ſhe had never given any conſent at all. For till 
the force was put upon her ſhe was in her own power, It 
is held that a woman thus taken away and married, may be 
ſworn and give evidence againſt the offender, though he is 
her huſband. de facto; contrary to the general rule of law, 
becauſe he is no huſband de jure, in caſe the actual marriage 
was againſt her will . In caſes indeed where the actual 
marriage is good by the conſent of the inveigled woman ob- 
tained aſter her forcible abduction, Sir Matt. Hale feems to 
queſtion how far her evidence ſhould be allowed : but other 
authorities ſeem to agree, that it ſhould even then be ad- 
mitted ; eſteeming it abſurd, that the offender ſhould thus 
take advantage of his own wrong, and that the very act of 
marriage, which is. a principal ingredient in his crime, 
ſhould by a forced conſtruction of law be made uſe of to ſtop 
the mouth of the moſt material witneſs. againſt him *,—An 
indictment was laid againſt lady Fulwood, Roger Fulwood, 
and divers others, for violently, and with force, and againſt 
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ker will, taking away Sarah Cock, a maid, who had a 
portion of x 3ool. by the ſaid Roger, by procurement of the 
lady; and carrying the faid Sarah Cock to the church of St. 
Saviour's, Southwark, and there marrying her. Several 
witneſſes proved in behalf of the-priſoners, that the girl was _ 
willing to marry him, and appointed a taylor to make her 2 
gown ; and was found in bed with him: but the wife made 
oath that ſhe did it through fear of his threats, and that ſhe 
knew not what ſhe did. It appeared that the taking was for 
lucre; and ſhe being on the ſame day married, ſhews the 
caption to be with an intent to marry her: and the court 
were of opinion, that the taking being unlawful, and againſt 
her will, though the marriage was with her will, yet it is fe- 
lony within the ſtatute; and although this was not a marriage 
de jure, becauſe ſhe was in ſuch fear that ſhe knew not what 
ſhe anſwered or did; yet it is a marriage de facto, and judg- 
ment was given that they ſhould be hanged®. —Swendfden 
and others were indited for forcibly taking and marrying 
Miſs P. R. an heireſs, It appeared that he had procured 
her and her aunt to be arreſted on a ſham action z and that he 
married Miſs P, R. whilſt ſhe was under that reſtraint, Tt 
was proved alſo that ſhe had before that time expreſſed her- 
ſelf deſirous of marrying him, and at the time of the mar- 
riage conſented to it; yet becauſe ſhe was not privy to the 
contriyance of the arreſt, or met him then by conſent, but 
he married her when ſhe was under that force, the court 
held that her ſubſequent conſent was not to be regarded, and 
that the marriage ſhould be taken to be the effect of force; 
he was therefore found guilty of the felony of which he ſtood 
indited, and condemned and executed for the ſame l. 


An inferior degree of the ſame kind of offence, but not 
attended with force, is the unlawfully conveying or taking 
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away any woman child unmarried, (which is held to extend 
to illegitimate children) under the age of ſixteen years, 
without the will of her father, mother, guardians, or gover- 
nors, and out of their poſſeſſion Such ſhall be impriſoned 
two years, and fined at the diſcretion of the court. And if 
he deflowers ſuch maid, or woman child ; or without the 
conſent of parents, or others inveſted with legal authority, 
contracts matrimony with her, he ſhall be impriſoned five 
years, or fined at the diſcretion of the court. And ſhe her- 
ſelf ſhall forfeit all her lands to her next of kin, during the 
life of ſuch huſband, if ſhe be above the age of twelve years, 
By which latter clauſe the mercenary views which generally 
inſtigated to ſuch ſtolen marriages are effectually baffled.— 
The king againſt Baſtian, father, and ſon, indictment for 
taking M. out of the cuſtody of C, her guardian, being under 
the age of ſixteen years, againſt the will of the ſaid guardian. 
It appeared upon the evidence that the, father of the infant 
being a freeman of London, made his will, and deviſed the 
cuſtody of his daughter to the ſaid C, and died, ſhe being 
then in the country, The guardian obtained a warrant 
from the lord mayor of London, to take her into his cuſtody, 
and ſhe was thereupon taken, but reſcued. The guardian 
afterwards obtained a warrant from the chief juſtice of the 
King's Bench, and took her, ſhe being before married to 
Baſtian the ſon, The court decreed that the defendants 
could not be found guilty of that indictment, becauſe the 
infant was not in the poſſeſſion of her guardian ; for the fa- 
ther being a freeman of London, the deviſe as to his 
daughter was void, in relation to the diſpoſal of her perſon ; 
and the infant remained in the cuſtody of the mayor and al- 
dermen of London by the cuſtom, and the indictment ought 
to have been for taking her out of their cuſtody, Further, 


4 5 P. & M. c. 8. 
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this being a penal law, the perſon of the infant ought to be 
in the actual cuſtody of him or them, in whom the indidt- 
ment ſuppoſes the right. And 'moreover, that he out of 
whoſe poſſeſſion ſhe is ſuppoſed to have been taken, ought to 
have the mere right, otherwiſe it is not an offence againſt. 
that ſtatute, And another inditment might have been pre- 
ferred for taking her out of the poſſeſſion of her lawful 
guardians; and the cuſtom of London concerning orphans. 
would then have been ſaved &. Harwood was committed to 
Newgate by the court of orphans, for marrying an orphan 
without their licenſe, and refuſing to pay a fine'of 4ol. im- 
poſed upon him for his offence, or to give ſecurity ; and it 
was ſhewn on the return of the Habeas Corpus into the 
King's Bench, that the orphan's portion amounted to 800l. 
It was reſolved unanimouſly by the court, that the priſoner 
ſhould be remanded ; and that it is not material whether the 
offender be a freeman or not, or whether the marriage were 
in London, or a foreign county; and that the court of Or- 
phans might have a writ of raviſhment de gard, in whatever 
county the orphan was; but held that that court could not 
award proceſs into a foreign county. They held alſo that 
the fine of 401. was not unreaſonable ; but as there did not 
appear to be any diſparagement by the marriage, it was ſug- 
geſted by the court, that upon Harwood's ſubmiſſion, the 
court of Orphans would do well to remit the fine . One 
was fined for inveigling the ſon and heir of I. S. being but 
ſeventeen years of age, to marry the defendant's ſiſter, when 
he was drunk ®,—[nformation was exhibited by the attorney 
general againſt T. and others, for taking and marrying the 
ſole daughter and heir apparent of H. of Kent, without the 
conſent, and againſt the will of the father. It appeared in 
evidence, that T. was frequently at the houſe of the young 


* Sderf. 362. 1.1 Vent, 278, m Cro. Car. 557. 
lady's 
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lady's father, and in her company, and that he there ſectethy 
contracted himſelf to her, ſhe being then fifteen years of 
age: and that by agreement with the ſaid T. the left her 
father's houſe, and met T. who came with horſes from Lon. 
don to Kent, and brought her to London, where ſhe was 
married to him. Upon which evidence the jury found 
them guilty. But the cauſe being proſecuted by the father 
and mother of the infant, who gave evidence againſt T. and 
his accomplices, they prayed the court that the fine and 
impriſonment might be moderated, they were therefore diſ- 
charged out of priſon upon bail u. And it appears that the 
court of King's Bench fined one Story 1001. for taking 
away a young woman under ſixtecn years of age, out of her 
mother's cuftody : and two women who were aſſiſtants 5ol, 
each : and all bound to the good behaviour, the firſt for five 
years, and the two others for one year. The mother of 
ene Tibboth fearing that her only daughter might be ſtolen, 
entreated the lady Gower to take her into her family ; who 
married her, being under the age of ſixteen, to her ſon, 
without conſent of the mother, who was alſo her guardian, 
But the eſtate being ſyed' for by Hicks according to the 
tenor of the ſtatute 4 & 5 P. & M. c. 8. It appeared to 
the court that the marriage was ſolemnized by a lawful mi- 
niſter, in the church, at a canonical hour, before ſeveral 
people, and while the church doors were open: the caſe was 
therefore found not to be within the deſign and intention of 
the ſtatute; nor could the plaintiff prove any thing to make 
-a forfeiture : whereupon he was nonſuit ?.— The court 
granted an information againſt Cornforth and others, for 
taking away a natural daughter under ſixteen years of age, 
who was under the care of her putative father, being of opi- 


* 


n Caſe of the King againſt Tyiſleton and others. Sid, 387. o Gidl, 
4200. Ibid, 
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gon the caſe was within this ſtatute 2. A man who ftole 
his wife againſt her friend's conſent, afterwards ſued in 
equity for her portion; but Egerton chancellor denied any 
xief, ſaying, he that Reals the fleſh let him provide bread bot 
can; be ſhall have no relief in equity *, 


EWAE IT 


Of Pornication, or Lewdneſs, 


EWDNESS of ail kinds, or an illicit commerce be- 
tween the ſexes, is properly cognizable and pu- 
ziſhable by the eccleſiaſtical law courts. But when ſuch 
practices affect the good order and decorum of ſociety, they 
become crimes properly cognizable by the civil magiſtrate, 
A perſon was indicted for open lewdneſs, in ſhewing his 
naked body in a balcony, and other miſdemeanors; and was 
fined 200 marks, impriſoned for a week, and bound to the 
good behaviour for three years. The keeping a bawdy- 
houſe is conſidered as a common nuiſance ; by drawing to- 
gether diſſolute and debauched perſons of both ſexes, to the 
great corryption of their manners, and diſturbance of the 
public peace, Upon the ſame principle open and ſcandalous 
lewdneſs of every kind may be puniſhed on indictment at the 


4 The King againſt Cornforth and others, H. 15. Geo. II. Str. 1162, 
" Baron & Feme, 449. The ingenious Mrs. Montague, in her Eſſay on the 


Genius of Shakeſpeare, obſerves, that in that poet's time ** the judges — 


«jen the bench.“ Egerton was chancellor in 1595, 181d. 168. 
common 
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common law; the puniſhment for ſuch crimes being fine and 
impriſonment ; the meaſure of which the court in their 
diſcretion may appoint ; and alſo may ſuperadd bodily chal. 
ſement and pillory on profligate offenders *, 


Whilſt the adminiſtration of government was aſſumed by 
the parliament and Cromwell, inceſt and wilful adultery 
were made capital crimes ; and keeping a brothel, or com- 
mitting fornication if perſiſted in, on being a ſecond time 
convicted of either, the offender was deemed guilty of felony 
without benefit of clergy. At the reſtoration the abhorrence 
conceived againſt theſe offences was a good deal relaxed; 
therefore theſe ſevere ſtatutes became obſolete, Now a wo- 
man cannot be indicted for being a bawd generally, The 
bare ſdlicitation of chaſtity not being held indictable. And 
if any one is indicted for frequenting a bawdy-houſe, it muſt 
be given in evidence that he knew it to be ſuch an one: 
and it muſt be expreſly alledged that it is a bawdy-houſe, and 
not that it is ſuſpected to be ſo. A wife may be indicted 
together with her huſband, and condemned to the pillory 
with him, for keeping a bawdy- houſe; for this is an offence 
as to the government of the houſe, in which the wife has a 
principal ſhare ; and alſo ſuch an offence as may be generally 
preſumed to be managed by the intrigues of her ſex . A 
conſtable has power, upon information given to him, that a 
man and woman are in adultery and fornication together; 
or that a man and woman of evil report are gone to a 
ſuſpected houſe together in the night, to take company with 
bim, and if he finds them ſo, he may carry them before a 
juſtice, and find ſureties of their good behaviour, For a 
man may be bound to his good behaviour for haunting 


* Poph. 208. 1 Siderf, 168. 3 Inſt. 205, 1 Hawk. 196, 197. 1 Salk. 
352. v Waod's inſt, b. III. c. 3. 1 Hawk. 2. 
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hawdy-houſes, as alſo for keeping bad women in his own 
houſe v* | 


It was formerly made high treaſon to marry without the 
king's licence, any of the king's children, whether males or 
females, ſiſters, aunts, nephews, or nieces ; or to deflower 
uy ſuch female relation of the king's. Bare ſolicitation of 
the chaſtity of the queen, or princeſs royal, or advances 
made by themſelves; or a woman marrying with the king 
who was nota virgin, without previouſly diſcovering to him 
her unchaſte life, were high treaſons ; but the conſtruftion 
of theſe offences, with many others, into treaſons ceaſed by 
ſtat, 1 Mary, c. 1. 


Puniſhment in Scotland for Fornication. 


VERY nobleman guilty of the ſin of fornication, 
for the firſt fault ſhall pay 400l. each baron 200. 
other gentlemen and burgeſſes, 1001. every other perſon of 
inferior quality 10]. Scots money ; and thefe penalties ſhall 
de doubled totes guoties, according to the relapfes and de- 
grees of the offence, and quality of the offenders. And the 
ſame penalties are enacted to be levied on the woman ac- 
cording to her rank, quality, and the degree of her offence, 
the one without prejudice of the other *. 


Puniſhment for having baſtard Children. 


FF a fingle woman that is likely to be chargeable to the 

pariſh, declares herſelf with child, and that the ſame is 
likely to be born a baſtard, and to be chargeable to the pa- 
riſh :- or any ſingle woman who ſhall be deliyered of a baſtard 


V Dalt, c. 124+ 2 Hawk, 61. 1 —— 132+ w Burn's Juſ. Appen. 
| child 
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child likely to be chargeable, who ſhall beſore a juftice of 
peace charge any perſon with having gotten her with chile, 
ſuch juſtice, on application by the overſeers, may cauſe (uch 
putative father to be apprehended and impriſoned, unleſs he 
gives ſecurity to indemnify the pariſh ; or to appear at the 
next ſeſſions, and to abide the order that ſhall be made there, 
But no juſtice of the peace has power to ſend for any wo- 
man before ſhe be delivered, or ſooner than one month 
after, to be examined concerning her pregnancy; nor ſhall 
compel her to anſwer any queſtions relating thereto *. It is 
left to the diſcretion of the juſtices what degree of puniſh. 
ment ſhall be inflited on the mother and reputed father of 2 
baſtard child, who are empowered to fix the rate of its ſupport, 
and to charge the reputed father or mother as they ſhall ſee 
fit, with the payment of ſuch money weekly, or otherwiſe; 
and if the party ſo charged neglects or reſuſes to comply 
therewith, they are to be committed to the common gaol 
until payment is made, or ſufficient ſecurity given for their 
compliance; or to appear at the next quarter ſeſſions of the 
peace, to be holden of the county where the parties reſide ?, 
— 7 Ja. e. 4. ſe. 7. Every lewd woman which ſhall 
have any baſtard child which may be chargeable to the 
“ pariſh, the juſtices of the peace ſhall commit ſuch woman 
* to the houſe of correction, there to be puniſhed, and ſet 
on work during the term of one whole year; and if ſhe 
« ſhall eftſoons (ſoon after) offend again, then to be com- 
++ mitted to the ſaid houſe of correction as aforeſaid, and 
te there to remain until ſhe put in ſufficient ſecurities for her 
good behaviour not to offend ſo again.” But ſhe may 
avoid the puniſhments affigned by this act, if ſhe diſcharge 
the pariſh of keeping the baſtard *,—If the putative father, 


* 18 Ex. c. 3. 6 G. II. c. 31. Y Dalt. c. 11. z Burn's | 
af. Ba!“ 
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or the mother of a baſtard child run away out of the pariſh, 
and leave the child upen the charge of the pariſh where it is 
born, the churchwardens and overſeers of the poor of ſuch 
pariſh are empowered, in caſe they leave behind them any 


goods or effects, to ſeize upon ſo much of their effects: or 


if lands, ſo much of the annual rents or profits thereof, as 
ſhall be ordained by any two juſtices, towards the diſcharge 
of the pariſh for the bringing up and providing for ſuch 
baſtard child *; and if ſuch father returns, though fourteen 
years after, yet an order to fix the child on him is good, for 
there is no ſtatute of limitation in theſe caſes b. 


A motion was made in the court of King's Bench, to 
quaſh an indictment againſt the defendant, for converting 
his houſe into an hoſpital for taking in and delivering lewd, 
idle, and diſorderly unmarried women, who after their de- 
livery went away, and deferted their children, whereby ſuch 
children became chargeable to the pariſh, Lord Mansfield 
took notice when it was firſt moved, of the narrow impo- 
litic principles upon which the proſecutors had proceeded, 
and expreſſed his ſurprize how ſuch a bill could be found. 
Mr. attorney general ſaid, all that the proſecutors deſire is, 
that the pariſh may be indemnified ; for at preſent the pariſh 
is burdened with all their baſtard children, But lord Manſ- 
field. By what law is it criminal to deliver a woman when 
the is with child? To be ſure this is not indictable ©, But 


By 13 Geo. III. c. 82. It is enacted, That no hoſpital or 
place ſhall be eftabliſhed, uſed, or appropriated, or continue 10 


be uſed or appropriated for the public reception of pregnant wo- 


men, under public or private ſupport, in any pariſh, &c. within 
that part of Great Britain called England, unleſs a licenſe ſhall 


a 13 & 14 Cha. II. c. 1. . 19. d 1 Seſſ. Ca. 77. © King 
againſt Felix Macdonald, H. 5. Geo, EI. 3 Bur. Manſ, 2645. 
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be firft obtained from the juſtices ef the peace in quarter ſeſſum, 
which ſhall entitle the'perſon 19 whem it is granted, to keep one 
houſe and no more for ſuch purpoſe. F. 4. And over the dier 
of every ſuch houſe or beſpital, ſhall be affixed an inſcription in 
large letters, in the following words, viz. Licenſed for the 
public reception of pregnant women, purſuant to an act of 
parliament paſſed in the 13th year of the reign of king 
George the Third. And the affixing and keeping ſuch inſcrip- 
tion ſhall be a condition in every licenſe. F. 5. No baſtard child 
er children born in ſuch hoſpital or place, ſhall be legally ſettled 
or entitled to any relief from the pariſh wherein the hoſpital ſhall 
be ſituated, but fhail follow the mother's ſettlement, and in- 
mediately gain a ſettlement where the mother was laſt legally 
ſettled. F. 6. If the pariſh where the mother is ſettled is within 
twenty miles of the hoſpital in which ſhe is delivered, the 
charges of removing her and the baſtard child fhall be defrayed 
by ſuch pariſh, which charges are to be regulated by any juſtice 
of the peace in the ſaid pariſh, who has a power of levying the 
ſame on refuſal of payment, F. 7. But an appeal lies to the 
quarter ſeſſions within four months, and the determination there 
ſhall be final. F. 8. The pariſh officers of ſuch pariſh where 
the mother and baſtard child is ſettled, have power to apprehend 
the reputed father, and to puniſh the lews mother in the ſame 
manner as if the child was born in their pariſh. F. g. In caſes 
where the mather's ſettlement cannot be aſcertained, the law re- 
mains the ſame as before reſpecting the ſettlement of ſuch baſtard 
children. ¶ That is to ſay, the pariſh where ſuch child is born 
muſt take care of it.] S. 10. The manager or ſuperintendaut 
of ſuch heſpital is required to take all pregnant women, who 
apply for admiſſion, before ſeme juſtice of the peace, previous to 
ber admiſſion into his hoſpital, unleſs the woman's late of health 
will not permit it; and the juſtice of peace ſhall cæamine her 
upen oath, whether ſhe is married or fingle. And if ſuch preg- 
nant woman fhail not be able at the time of her admiſſion to 9 
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before d juſtice in-order to be examined, as foon as ſuch 'woman 
ſtall be fuffictemtly vecovered, Ihe ſhall be talen and eruminad 
a7 was before Airoctad. And'the owner or keeper of ſuch hoſ- 
yital Mull enter the examination in a book to be kept for thut 
guripoſe, and it Mall be fig nei by the juſtice before whom it *is 
talen. H. 11. F ſuch woman produce an affidavit ſworn ly 
ler before any . juſtice of peace for the county, c. wherein ſutb 
hoſpital is ſituated, of her condition, whether it be married dr 


ſingle, ſhe ſhall not be compellable to go before a juſtice of the - 


paace, but ſuch affidavit ſhall be filed at ' the hoſpital. F. 12. 
Four days at the laaſl before ſuch woman is diſcharged, the 
maſter of the hoſpital all give notice in writing to the over- 
ſerrs or churchwardens of the:parifh, of ſuch delivery, and ſuch 
pariſh officers are required to attend at the hoſpital, and to con- 
vey the woman before ſome juſtice of the peace of the county, c. 
where ſuch birth ſhall happen, who ſhall examine the woman on 
cath relative to her laſt legal ſettlement, which Hall be tertified 
in writing. F. 13. F the woman is not in a condition to be 


taken: out of the hoſpital, the overſeers or churchwardens ſhall 


wait until ſbe be ſufficiently recovered. &. 15. No woman 
Hall be kept à longer time than fix weeks after delivery in ſuch 
boſpital. F. 16. Every wilful neglect of the directions laid 
down in this att, | ſubjetts the keeper, owner, or manager f 
ſuch houſe or hoſpital, to the penalty of Sol. and  overſeers ur 
churchwardens wilfully neglecting, forfeit 10l. 


The mother of a baſtard child may be examined upon 


cath concerning the reputed father; and of the time and 
other circumſtances ©, The mother of a baſtard child mar- 
Tying before an order is made for the maintenance of ſuch 
child, is not thereby exempt from the charge of mainte- 
nance.— In the caſe of Ellen Bent it was inſiſted, that being 
a ſeme- covert, ſhe was not an object of the juſtices juriſ- 


© Dalt. Ub, ſup. 
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diction; and the, huſband was not ſummoned, But lord 
Mansfield. This woman has diſobeyed the order of the 
Juſtices ; and the ſtatute preſcribes the puniſhment here in- 
+ftited on her. There is no need to ſummon the huſband in 
a criminal proſecution againſt the wife . A charge of hay. 
ing a baſtard child is cognizable by the court of general 
«quarter ſeſſions of the peace, which is held in every county 
once in every quarter of a year, namely, in the firſt week 
v after Michaelmas-day; the firſt week after the Epiphany; 
the firſt week after the cloſe of Eaſter; and in the week after 
. the\tranſlation of St. Thomas a Nen the 7th of July. 


nue, of a bord Chill. 


F a man als is the . father of a baſtard child un- 

born, or any other perfon whatever adviſes the mother of 
it to murder'it when born, and ſhe does ſo, that perſon is 
. conſidered as acceſſary to the murder before the fact. For 
though he may not be: preſent or aſſiſting when the crime is 
committed, yet. by counſelling or commanding another to 
commit the crime, he becomes ſubje& to the puniſhment in- 
flicted on the crime itſelf, For the influence of the felonious 
advice continuing till the child was born, makes the adviſcr 
as much a felon as if he had given his adviſe after the birth, 
To conſtitute an acceſſary here, it is neceſſary, that the 
party be abſent when the crime is committed, otherwiſe if 
he be preſent, he incurs the guilt of a principal. For though 
in ſome caſes an acceſſary before the fact is conſidered in a 
leſs criminal light than the aCtual perpetrator of the crime, 
and is ſometimes allowed the benefit of his clergy, yet in 
this inſtance the crime of each is conſidered as equally 
great. If a woman is with child, and any gives her a 


43 Burr, Manaf, 166. n Hawk, 315. 1 H. H. 433. Dyer. 186. 
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dertion to deſtroy the child within her, and ſhe takes it, 
and it works ſo ſtrongly that it kills her; this is murder. 
For it was not given to cure her of a diſeaſe, but unlawfully 
to deſtroy the child within her; and therefore he that gives 
her a portion to this end, muſt take the hazard, aad if it 
kills the mother, it is murder. If any woman be deli- 5 
« yered of any iſſue of her body, male or female, which 5; 
« being born alive, ſhould by the laws of this realm be a 
« baſtard, and ſhe endeavour privately, either by drowning 
« or ſecret burying thereof, or any other way, either by | 
« herſelf, or the procuring of others, ſo to corceal the 9 
« death thereof, as that it may not come to light, whether | 
« jt were born alive or not, but be concealed, ſhe ſhall ſuf- 
« fer death as in caſe of murder, except ſhe can prove by 
one witneſs at leaſt, that the child was born dead*,” By & 
which law the concealment: of the death is conſidered as i” 
concluſive evidence of the child's being murdered ; and that 14 
by the mother; but this ſevere law is at this day more mildly * Þ 
interpreted; and ſome kind of preſumptive evidence is re- 
quired that the child was born alive, before the other con- 
ſtrained preſumption is admitted, that the child was killed 1 
by its mother, becauſe it is concealed by her. It hath been 
adjudged, where a woman lay in a chamber by herſelf, and 
went to bed without pain, and waked in the night, and 
knocked for help, but could get none, and was delivered of 
a baſtard child, and put it in a trunk, and did not diſcover 
it till the following night, yet that ſhe was not within the 
ſtatute, becauſe ſhe knocked for help. And if a woman 
confeſs herſelf with child beforehand, and afterwards be 
ſurprized and delivered, nobody being with her, ſhe is not 
within the ſtatute, becauſe there was no intent of conceal- 
ment, and therefore in ſuch caſes it muſt appear by ſigns of 


f 21 Jas, I. e. 27. 
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hurt upon the body, or ſome other way, that the child waz 
born alive #, 


Of Rape committed on a Woman. 


Tu perforial ſecurity of women has always been couſi. 

dered by every wiſe government as of the utmoſt im- 
portance; and in every ſtate very ſevere laws have been 
made againſt ſuch as violate their perſons, or ſeduce their 
winds from the principles of virtue and honour. . Among 
the Romans the crime of raviſhment was puniſhed with death 
and confiſcation of goods; and even forcing a woman away 
from her friends without diſhonouring her, was conſidered 
as a capital crime. And likewiſe, if a woman was ftolen 
away from her parents or guardians, and debauched, the 
raviſher was deemed-equallyiguilty, if the woman conſented 
or was forced, —By the code of laws delivered by Moſes 
to the Jews, the crime of rape was puniſhed with death, if 
the woman was betrothed to another man; and if not be- 
trothed, the 'man was ſentenced to 'pay a fine of fifty 
ſhekels to the father of the damſel; and he was compelled 
to take her to wife. And when he was thus married to her, 
he was deprived of the power of obtaining a divorce, which 
that law allowed commonly in caſes of marriage. The pu- 
niſhument inflicted for this crime in this country, has been 
different at different periods of time. By the Saxons it was 
made death; but William the Conqueror inflicted caſtra- 
tion and Joſs of eyes, which continued to the reign of 
Henry the Third, cir. 1266, afterwards the offender was 
ſubject to a leſs grievous puniſhment ; for provided the wo- 
man did not proſecute within forty days, it was conſidered 
' only*s a treſpaſs, and was puniſhed by two years impriſon- 

® 2 Hawk. 418. 


ment, 
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ment, and a fine at the diſcretion of the crown; and in 
caſe the offender was ſued within the forty days, the words 
of the ſtatute are; The king ſhall do common right.” 
But this law continued in force only ten years ; the puniſh- 
ment being found not ſufficient to deter from the offence. 
It was thereupon made felony *; and by a ſubſequent ſta- 
tute , the benefit of elergy was taken away; by which 
latter ſtatute the ſame puniſhment was inflicted for the abo- 
minable wickedneſs of carnally knowing, or abuſing any 
woman child under the age of ten years; in which caſe the 
conſent or non-ſent is immaterial; as in ſuch infantile ſtate 
ſhe is ſuppoſed to be incapable of diſtinguiſhing between 
right and wrong. Sir Matthew Hale is of opinion, that ſuch 
abuſe of an infant under twelve years of age, conſtitutes 
rape and felony * : that being what the common law terms 
the age of female diſcretion, —A man had been convicted of 
an aſſault upon an infant under ten, and upwards of five 
years of age, with intent to raviſh her; afterwards eight of 
the jury who tried the cauſe, ſigned a paper in his favour, in- 
timating their diſapprobation of the verdict which they 
themſelves had given. Lord Mansfield exprefſed great 
dillike of ſuch repreſentations made by jurymen after the 
time of delivering their verdict: it might be of very bad 
conſequence to liſten to ſuch ſubſequent repreſentations, 
contrary to what they had before found upon their oaths ; 
and which repreſentations might be obtained by improper 
" application ſubſequently made to them; and it appeared that 
the child had alſo received the foul diſeaſe from him, judg- 
ment was therefore pronounced upon him. To be ſet upon 
the pillory at Charing-Croſs for an hour, between the hours 
of twelve and two; to be impriſoned one year; to find 


d 3 Edw. 1. Weſt. Is C. 17, j 13 Edw. I, Weſt, 2+ © 34+ 
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ſureties himſelf in 100l. and two ſureties each in 50). for his 
good behaviour for three years, and to pay a fine of 6s, 84', 


A male infant, under the age of fourteen years, is pre- 
ſumed by law to be incapable of committing a rape, becauſe 
though a propenſity to profligate actions is, according to a 
law maxim, (malitia ſupplet etatem) a ſubſtitute for age, ge- 
nerally, yet in this caſe an abſolute incapacity of body is 
imagined v. The law extends its protection even to women 
of bad fame in this reſpect; and if it be clearly proved to the 
ſatisfaction of a jury, that ſuch an one has been forced, 
totally againſt her conſent and inclination, the offender is 
guilty of felony without benefit of clergy. It would be in- 
decent and improper here to relate circumſtantially what is 
neceſlary to conſtitute a rape in the acceptation of the law : 
ſuffice it therefore to ſay, that it is when a man hath carnal 
knowledge of a woman by force, and againſt her will. And 
the attempt is not enough, the crime muſt amount to an 
entire and complete poſſeſſion and enjoyment of the woman, 


The party raviſhed may give evidence upon oath, and is 
in law a competent witneſs ; but the credibility of her teſti- 
mony, and how far forth ſhe is to be believed, muſt be left to 
the jury, upon the circumſtances of fact that occur in that 
teſtimony. For inſtance; if the witneſs be of good fame; 
if ſhe preſcnt]y diſcovered the offence, and made ſearch for 
the offender ; if the party accuſed fled for it, Theſe and 
the like are concurring circumſtances, which give greater 
probability to her evidence, But on the other fide, if ſhe be 
of evil fame, and ſtands unſupported by others; if ſhe con- 
cealed the injury for any conſiderable time after ſhe had op- 
portunity to mg ; if the place where the fact was al- 


1 King againſt Edmund Theikell, T. 5, Geo. III. 3 Bur. Manſ. 1696, 
m H. P. C. 6, 30. 
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* ledged to be committed was where it was poſſible ſhe might 


1 have been heard, and ſhe made no outcry ; theſe and the 
like circumſtances carry a ſtrong, but not concluſive pre- 


if the rape be charged to be committed on an infant under 


ſhe hath ſenſe and underſtanding to know the nature and 
obligation of an oath ; and even if ſhe hath not, it is 
thought by Sir Matthew Hale that ſhe ought to be heard 


alone will not be ſufficient to convict the offender, And he 
is of this opinion ; firſt, becauſe the nature of the offence 
being ſecret, there may be no other poſiible proof of the 
actual fact; though afterwards there may be concurrent 
circumſtances to corroborate it, proved by other witneſſes : 


mother or other relations, to be given in evidence, ſince 
the nature of the caſe admits frequently of no better proof ; 
and there is much more reaſon for the court to hear the nar- 
ration of the child herſelf, than to receive it at ſecond hand, 
from thoſe who ſwear they heard her ſay ſo. And indeed it 


is now ſettled, that infants of any age are to be heard, and if 


they have any idea of an oath to be alſo ſworn: it being 
found by experience that infants of very tender years often 
give the cleareſt and trueſt teſtimony. But in any of theſe 
caſes, whether the child be ſworn or not, it is to be wiſhed, 
in order to render her evidence credible, that there ſhould 
be ſome concurrent teſtimony, of time, place, and circum- 
ſtances, in order to make out the fat; and that the con- 
viction ſhould not be grounded ſingly on the unſupported 
accuſation of an infant under years of diſcretion, There 
way be therefore, in many caſes of this nature, witneſſes 
who are competent, that is, who may be admitted to be 
heard; and yet after being heard, may prove not to be cre- 

X 4 dible, 


ſumption that her teſtimony is falſe and feigned. Moreover, 


twelve years of age, ſhe may ſtill be a competent witneſs, if 


without oath, to give the court information; though that 


and ſecondly, becauſe the law allows what the child told her 
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dible, or ſuch as the jury is bound to believe: for one excel. 
lence of the trial by jury is, that the jury are triers of the 
credit of the witneſſes, as well as of the truth of the fact. 
« Itis true,” obſerves Sir Matthew Hale, * that rape is a 
moſt deteſtable crime, and therefore ought ſeverely, and moſt 
impartially to be puniſhed with death; but it muſt be re- 
membered that it is an accuſation eaſy to be made, hard to 
be proved, but harder to be defended by the party aecuſed, 
though innocent,” He then relates two very extraordinary 
eaſes of malicious proſecution for this crime, that bad hap- 
pened within his own obſervation, and concludes thus : 
<& mention theſe inſtances that we may be the more cau- 
tious upon trials of offences of this nature, wherein the 
court and jury may with ſo much eaſe be impoſed upon, 
without great care and vigilance; the heinouſneſs of the 
offence many times tranſporting the judge and jury with ſo 
much indignation, that they are over-haſtily carried to the 
conviction of the perſon accuſed thereof, by the confident 
teſtimony of ſometimes falſe and malicious witneſſes .“ 


In all indiẽtments for rapes, the word rapuit, or raviſhes, 
is neceſlary, and muſt nat be expreffed by any periphraſis, 
or circuity, in order to render the crime certain. In order to 
prevent malicious accuſations, the ancient law required that 
the woman ſhould immediately after go to the next town, 
and there make diſcovery to ſome credible perſons of the 
injury done to her; and afterwards ſhall acquaint the high 
conſtable of the hundred, the coroner, and the ſheriff, with 
the outrage ; but by ſtat. Weſt, 1, c. 13. abovementioned, 

the tim: of making the accuſation was extended to forty 
days, but at preſent the law makes no ſuch limitation; nor 
can it, for the crime is now puniſhed at the ſuit of the king; 


. 


„ H. P. c. 634, 635. Blackſt, b. IV. c 153. 
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and according to the well-known maxim of law, nullum 
tempu's- occurrit regi. But notwithſtanding this reſtriction is 
now taken off, a jury are not diſpoſed to convict the priſoner 
without the moſt fatisfaftory evidence; And the charge 4 
being brought long after the offence has been committed ty, 
gives it a dubious face, Formerly the woman might after P 
the offender was convicted, redeem him from the execution 
of the ſentence by marrying him, provided the judge and her 
parents conſented . The offence of rape is no way miti- 
gated by ſhewing that the woman at laſt yielded to the vio- 
lence, if ſuch conſent was forced by fear of death or of 
dureſs v. Nor is it any excuſe for the offender that ſhe con- 
ſented at any time after the fact. And it is enacted , that 
when any woman is raviſhed, and afterwards conſents to the 
raviſher, they ſhall both of them be difabled to have any | 
inheritance, dower, or joint-feoffment, but the next of blood 6. 
ſhall enter; and the next of kin to the woman raviſned may 
have an appeal againſt the raviſher, notwithſtanding ſuch 
conſent ; and the defendant ſhall not be received to wage 
battel. One woman may be a principal to the raviſhment | 
of another; for all who are preſent and actually aſſiſt a man | 
to commit a rape, may be indicted as principal offenders, 
whether men or women, Acceſſaries both before and after i 
the fact have their clergy .. Two women were brought up. | 
by Habeas Corpus, who, had been committed for being, 15 
aſiſting, aiding, and abetting to lord Baltimore, in feloniouſly ＋ 
raviſhing Sarah Woodcock, ſpinſter, againſt her will and 
conſent, They were committed, as being charged upon the 
cath of the ſaid Sarah Woodcock : but they were not 
charged either by the oath, or warrant of commitment, with 
being preſent; and therefore they were agreed to be only 
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acceſſaries before the fact. The council for the proſecution 
declaring, that the proſecution was carried on merely for the 
ſake of public juſtice, and that they had no other wiſh than 
to obtain that, declined either to conſent to, or to oppoſe 
lord Baltimore's being bailed, but left it entirely to the 
diſcretion of the court to act as they ſhould think proper, as 
their ſole point in view was, that at all events his lordſhip 
ſhould be amenable to juſtice. Lord Mansfield approved 
their conduct; at the ſame time he obſerved, that lord 
Baltimore's voluntary ſurrender was a ſtrong indication that 
he had no intention of abſconding from juſtice ; the proba- 

bility whereof was greatly heightened by the large property 
which he was known to poſſeſs, of which he would incur a 
forfeiture by running away, Therefore he was admitted to 
bail, on entering into recognizances, himſelf in 40001. and 
four ſureties in 1000l. each; and the two women in 400l, 
each, and their ſureties in the like ſum, to appear at the next 
aſſizes for the county of Surry, One of the women being a 
feme-covert was required to find four ſureties in 2001. each? 
His lordſhip afterwards took his trial at the Surry aſſizes, 
and was found by the jury not guilty, but apparently con- 
trary to the opinion of the judge who tried him (Baron 
Smythe.) The two women conſequently were diſcharged. 
A principal vin the ſecond degree aiding and abetting the 


erime of rape, is deemed by the law as guilty as he in the | 


firſt degree. By a very ancient ſtatute it is enacted, that no 
| pardon for rape ſhall be allowed, unleſs the offence be parti- 
cularly ſpecified therein. As it may be looked upon as a 
curious ſpecimen of the ſtyle and manners of thoſe ancient 
times (1389), I ſhall inſert it as follows: The king 
4 hearing the grievous complaint of our commons in parli- 


C ament, of the outrageous, milchiefs, and damages which 


— 
King again lord Baltimore, Ann Darby, and Elizabeth Griffeaburghs 
27 H. 1768. 4 Bur, Manſ. 2179. 
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« have happened in his realm, for that treaſons, murders, 
« and rapes of women, be commonly done and committed, 
« and the more becauſe charters of pardon have been eaſily 
granted in ſuch caſes, the commons requeſted our lord the 
« king, that ſuch charters might not be granted; to whom 
« the king anſwered, that he will ſave his liberty and re- 
« pality as his progenitors have done heretofore ; but to 
« nouriſh. the more quietneſs and peace within his realm, 
te by the aſſent of the great men and nobles being in the ſame 
« parliament, he hath granted that no charter of pardon 
« from henceforth ſhall be allowed before any juſtice for 
“ murder, or for the death of a man flain by await, aſſault, 
& or malice prepenſed, treaſon or rape of a woman, unleſs 
te the crime be ſpecified in the ſame charter :. 


A woman is juſtified in killing a man who attempts to 
raviſh her v. 


Appeal on a Rape, 


ATbougt offences committed againſt the peace and good 
government of ſociety are indictable in the name of the 


king, he being the grand conſervator thereof, and juſtice is 


adminiſtered to the party aggrieved in the king's name; yet 
there are ſome offences which either the parties injured, or 
their relations, may proſecute by appeal, A rape is a crime 
for which the party may bring an appeal, If a woman 
under attainder of high treaſon be raviſhed, ſhe being ſtill 
under the protection of the law, even before pardon ob- 
tained, may proſecute her raviſher in the name of the king, 
and if he is found guilty on the indictment, and is pardoned 
dy the king, after ſuch pardon obtained ſhe may maintain an 


k 13 Rich. II. ſtat. 2. C. 1. u I Hawk. 71. 
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appeal”, And a feme-covert without her huſband may 
maintain an appeal of raviſhment *,—The party accuſed 
may be tried by appeal either before or after the trial by 
indictment. If before any indictment, and he is acquitted 
thereon, no indictment can be preferred againſt him for the 
fame offence, On the other hand, if he has been tried by 
indictment, and acquitted ; or found guilty and pardoned by 
the king, he is ſtill liable to be proſecuted at the ſait of the 
party by appeal, not having been puniſhed for the crime of 
which he ſtands accuſed. An appeal may be commenced 
before the ſheriff and coroner, and removed from them into 
the King's Bench by certiorari x:. But juſtices of the peace 
are not empowered to receive appeals. If a perſon appealed 
ſhall be acquitted, and the appeal ſhall appear to the court 
to have been malicious, the appellor ſhall be impriſoned for 
a year, and reſtore damages to the party, and be heavily fined 
by the king y. But if a verdict be given againſt the priſoner, 
his puniſhment is the ſame as if convicted by indictment; 
but herein the clemency of the king cannot interpoſe to ſtay 
the demands of juſtice; for it is conſidered as a private 
wrong done to an individual, and therefore a crime of ſuch 
a nature as ought to exclude the intervention of the king's 
authority, as much as a verdict for damages obtained in an 
action of battery. 


Foſter's C. L. 62. 3 Inſt. 132, x 2 Hawk. 156. 
V x3 Edw. I. ſtat. 1. c. 12. * 2 Hawk, 155. 
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Of Adaltery. 


HE crime of adultery is puniſhable in the ſpiritual 

courts; but the common law courts allow the huſband 
damages againſt the adulterer, conſidered as a civil injury: 
And a jury in a caſe of ſuch atrocious guilt as that of vio- 
lating the marriage bed, generally allots large damages. 
But the condition of the perſon ſued is always conſidered, 
and the quantum of damages aſcertained by his fortune and 
rank *, Beſides which, many circumſtances may concur to 
render the offence more or leſs flagitious ; ſuch as the rela- 
tion or connection between the wife and the adulterer. 
The endeavours made uſe of to diſarm her virtue, and the 
general colour of her conduct and behaviour; and particu- 
larly any obligation the huſband may be under by marriage 
ſettlement ſubſiſting, to provide for the children which his 
wife ſhall bear, notwithſtanding the reaſons which there are 
for believing them to be ſpurious v. A motion was made 
for a new trial on an action for criminal converſation with 
the plaintiff's wife, on account of exceſſive damages. The 
jury (a ſpecial one) had given 500l. damages, the defendant 
was a clerk in the exchequer during pleaſure, at a ſalary of 
gol. a year only, which was his whole ſubſiſtence, The 
court were of opinion unanimouſly, that although there was 
no doubt of the power of the court to exerciſe a proper diſ- 
cretion, in ſetting aſide verdicts for exceſſive damages, in 
caſes where the quantum of the damages really ſuffered by 


a Laws of Niũ Prius, 26. d Blackfi, b. III. c. 8. 
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the plaintiff could be apparent, or were of ſuch a nature that 
the court could properly judge of the degree of injury, and 
could ſee manifeſtly that the jury had been outr:geous in 
giving ſuch damages as greatly exceeded the injury ; yet the 
caſe was very different where it depended upon circumſtances 
which were properly and ſolely under the cognizance of the 
jury, and were fit to be ſubmitted to their deciſion and eſti- 
mate: and they held the caſe of criminal converſation with 
another man's wife to be of this latter kind: for the injury 
ſuffered by the huſband, and the damages to be aſſeſſed, muſt 
in their nature depend entirely upon circumſtances, which 
it was ſtrictly and properly the province of the jury to judge 
of, and the motion was denied . In an action in the court 
of King's Bench for criminal converſation with the plain- 
tiff's wife, it was agreed by the jury that a verdict ſhould be 
found for the plaintiff with 5ool. damages, ſubject to the 
opinion of the court upon the following queſtion, viz. 
Whether to ſupport an action for a criminal converſation 
there muſt not be proof cf an actual marriage? The fact 
was, they were married at May-Fair chapel. The regiſter- 
book could not be admitted in evidence; Keith who married 
them was tranſported; and the clerk who was preſent was 
dead; ſo that the plaintiff could not prove the actual mar- 
riage by any evidence, It had been proved on the trial 

that articles had been made after the marriage between tke 
huſband and his wife, for the ſettlement of the wife's eſtate, 
with the privity of relations on both ſides. Cohabitation, 
name, and reception of the woman as the wife, by every body 
was proved. And it was proved that the defendant Miller 
confeſſed to the landlord of the lodging, that ſhe was captain 
Morris's wife, and that he had committed adultery with her. 
And it was inſiſted by Sir Fletcher Norton, that confeſſion 


e Wilſon againſt Berkley, T. 31 Geo, IT, 1 Burr, Manf, 609. 
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is the ſtrongeſt evidence even of the higheſt crime. By 
lord Mansfield. I do not at preſent remember any action 
for criminal converſation where an actual marriage was not 
proved. Proof of actual marriage is always uſed and under- 
ſtood, in oppoſition to proof by cohabitation, reputation, 
and other circumſtances, from. which a marriage may be 
inferred. And the. whole court were clearly of opinion, 
that in an action for criminal converſation with a man's wife, 
there muſt be evidence of a marriage in fact. Acknow- 
ledgment, cohabitation, and reputation, are not ſufficient to 
maintain ſuch action. And his lordſhip in delivering the 
opinion of the court, added, we do not at preſent define what 
may or may not be evidence of a marriage in fact. This is 
a ſort of criminal action; there is no way of puniſhing this 
crime at common law; it ought not to depend upon the 
mere reputation of a marriage, which ariſes from the con- 


duct or declarations of the plaintiff himſelf. In proſecu- 


tions for bigamy, a marriage in fact muſt be proved. No 
inconvenience can happen by a determination founded on 
ſuch principles, but inconveniences might ariſe from a con- 
trary determination, which might render perſons liable to 
actions founded upon evidence made by the perſons them- 
ſelves who ſhall bring the action. And the plaintiff was 
nonſuit ©, 


Where a man is taken in adultery with another man's 
wife; if the huſband ſhall ſtab the adulterer ſo that he dies, 
he is guilty only of manſlaughter *. But it is ſaid, not if he 
takes them in adultery by conſent, for 'the one is forcible 
and felonious, but not the other f. Licenſe by the huſband 
to the wife to lay with another man cannot be pleaded in 
barr to an action of treſpaſs by the huſband : nor that 


4 Morris, Eſq; againſt Miller, Eſq; E. 7. Geo. III. 4 Burr, Mans f. 2057. 


ſhe 


e Kel, 137. See page a 1 1 Hawk, 71. 


9 

'| 
ir 
94 
19 


320 CRIMIN AL LAW S 


ſhe was a notorious lewd woman: but ſuch evidence may 
be given in mitigation of dangers s. A man brings a ſult 
for ſeparation by reaſon of adultery againſt his wife in the 
ſpiritual court. The wife may recriminate, and may give 
in an allegation pleading adultery in the huſband. The 
prayer on each ſide will be for a ſeparation: but if the party 
that is defendant in the original ſuit ſhall go on and prove 
the adultery, and the plaintiff ſhall not; the defendant will 
be entitled not only to à diſmiſſion from the ſuit of the 
plaintiff originally brought, but to. a ſeparation upon account 
of the adultery pleaded by the defendant. If a man bring 
an action againſt B for lying / with his wife, after which B 
aſſigns his eſtate to truſtees, in truſt to pay the ſeveral debts 
mentioned in a ſchedule, - and ſuch other debts as he ſhall 
mention within ten days; and A recovers \5000l. damages, 
and brings his bill to ſet 'alide this deed as fraudulent, and 
made to defeat him of his recovery: In this cafe A can have 
no other relief than to come in on the ſurplus, after the 
debts mentioned in the ſchedule; or appointed within ten 
days purſuant to it are ſatisfied. The deed being neither 
fraudulent in law nor equity. A being no ereditor at the 
time of executing it; and it was confcientious in B to prefer 
his real creditors to one whoſe debt when recovered was 
founded on the debtors own miſdeed *, 


Of Bigamy or | Polygamy. 


THE crime of bigamy conſiſts in a man having two wives 
** living at the ſame time, or a woman having two huſ- 
bands. Its ſignification in our law is exactly ſynonimous to 
polygamy ; or having a plurality of huſbands or wives at one 
time, All ſubſequent marriages during the life-time of the 


5 12 Mod, 232. nm Prec. Chan. 30 


&:{ huſband or wife, is ſimply void, and a mere nullity by 
the canon law. Anciently the temporal courts did not in- 
terfere to puniſh even the violation of matrimonial rights; 
and adultery, which in moſt countries of Europe is treated 
as a crime againſt the ſtate, was not conſidered in England 
as an offence puniſhable by the magiſtrate, but left to the 
correction of eccleſiaſtical cenſure, At length, however, 
the violation of conjugal duty, accompanied by the circum- 
ſtance of an open attack upon the order of ſociety by a ſe- 
cond marriage, was, by the ſtatute 21 James I. c. 11. (A. D. 
1604.) made a ſubject of criminal cognizance before the 
magiſtrate, and made felony under the mitigation of the be- 
nefit of clergy. Before the paſſing of which act, bigamy 
was triable by the biſhop's certificate; but if the priſoner, 
to avoid the charge, pleaded, that the ſecord eſpouſals were 
null and void, becauſe he had a former wife living, the ſpe- 
cial bigamy was not to be tried by the biſhop's certificate *; 
« If any perſon within his majeſty's dominions of England 
“ and Wales, being married, ſhall marty any perſon, the 
former huſband or wife being alive; ſuch offence ſhall 
« be felony *,” But a man may claim the benefit of his 


' Clergy ; or a woman may pray the benefit of the ſtatute of 


William the Third). This act makes an exception to five 
caſes, in which ſuch ſecond marriage, though in the firſt 
three it is void, is yet no felony. (1.) Where either party 
hath been continually abroad for ſeven years; whether the 
party in England hath notice of the other's being living or 
not. (2.) Where either party hath been abſent from the 
other ſeven years, within this kingdom; and the remaining 
party hath had no notice of the other's being alive within 
that time, (3.) Where there is a divorce or ſeparation a men- 
fa et thoro by ſentence in the eccleſiaſtical court! (4.) Where 


i Staunford. K 21 Ja. I. c. 17. 
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the firſt marriage is declared abſolutely void by any ſuch ſen- 
tence, and the parties looſed a vintulo, or (5.) Where either 
of the parties was under the age of conſent at the time of 
the firſt marriage; for in ſuch caſe the firſt marriage was 
voidable by the diſagreement of either party; which this ſe- 
cond marriage very clearly amounts to. But it is the opi- 
nion of Sir William Blackſtone !, that if at the age of con- 
ſent the parties had agreed to the marriage, which com- 
pletes the contract, and is indeed the real marriage ; and af- 
terwards one of them ſhould marry again ; ſuch ſecond mar- 
riage would be within the meaning and penalties of this act. 
If the firſt marriage be beyond ſea, and the latter in Eng- 
land, the party may be indicted here, becauſe the latter mar- 
riage makes the, offence : but if the firſt marriage was in 
England, and the latter beyond ſea, it ſeemeth that the of- 
fender cannot be: indicted here; becauſe the offence was not 
within the kingdom u. In an indictment of a man for bi- 
gamy, the firſt wife ſhall not be admitted as an evidence 
againſt her huſband, becaufe ſhe is the true wife; but the 
ſecond may, becauſe ſhe is indeed no wife at all, and fo, 
vice verſa, of a ſecond huſband *.—A. libel was admitted in 
the ſpiritual court againſt a woman cauſa jactitatianis mari- 
iagii, the woman prayed a prohibition to the eccleſiaſtical 
court, and the ſuggeſtion was, that this perſon who now li- 
belled againſt her in a cauſe of jactitation, had been indicted 
at the Old Bailey for marrying her, he having a wife then 
living; that he was thereupon convicted, and had judgment 
to be burnt in the hand; that therefore the eccleſiaſtical 
court had no right to proceed. On which a prohibition was 
granted, —In the confiſtory court of Exeter, a cauſe of reſ- 
titution of conjugal rights brought by the woman, the libel 
was admitted; an appeal was had to the court of Arches, 


* Comm. b. IV. c. 113. u Keyl, 79, 80. a 1 H. P. C. 693. 
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the judge pronounced for the appeal, and was proceeding 
upon the merits of the cauſe, but upon the 4th of Novem- 
her, 1727, he was ſerved with a prohibition, the ground 
for obtaining which was, that Sarah Furſman pretending to 
be the lawful wife of the ſaid Furſman, had indicted him 
for bigatny, in marrying another wife, and failed in proof 
of her own marriage. Whereupon Furſman was acquitted, 
and therefore it was ſaid, the eccleſiaſtical court ſhould not 
proceed 9, 0 


We ſhall here preſent our readers with the ſubſtance of 
the trial of Elizabeth, ducheſs dowager of Kingſton, before 
the houſe of peers, on an indictment for bigamy ; but to 
give a cleater idea of the nature of that proceſs, and of the 
court of judicature before which ſhe was tried, it may be 
neceſſary to give a ſhort account of the office of the lord high 
ſteward, and of the privileges of trial of peers indicted for 
treaſon or felony, or for miſpriſon of either. 


The office of the lord high ſteward is very ancient; it 
was annexed to the barony of Hinckly, which paſſed into 
the family of Leiceſter, and then into that of Lancaſter ; 
and in the perſon of Henry the Fourth was united to the 
crown ; but ever ſince that time, as the powers and privi- 
leges which the law delegated to that officer, were looked 
upon as too extenſive, and therefore dangerous, ſuch officer 
has only been occaſionally created, for the purpoſe of a co- 
ronation, or the trial of a peer; either of which when com- 
pleted; the lord high ſteward breaks his ſtaff, and the office 
is vacant v. And it hath been granted for many centuries 
paſt, pro hae vice only ; and it hath been the conſtant prac- 


© Furſman againſt Furſman, D 1 Madox's Exhc, 61. Sullivan's 
LeQtures, 72, 73. | ; 
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tice (and therefore ſeems now to have become neceſlary) 10 
grant it to a lord of parliament; elſe he is incapable of try. 
ing ſuch delinquent peer, and the lord chancellor is gene- 
rally inveſted with the office. When ſuch an indictment is 
therefore found by a grand jury of freeholders in the King's 
Bench; or at the aſſizes, before the juſtices of Oyer and 
_ Terminer, it is to be removed by a writ of certiorari into 
the court of the lord high ſteward ; which only has power 
to determine it. A peer may plead a pardon before the court 
of King's Bench; and the judges have power to allow it; 
in order to prevent the trouble of appointing a. lord high 
ſteward, merely for the purpoſe of receiving ſuch plea. But 
the peer may not plead in that inferior court on any other 
plea ; as, guilty, or not guilty of the indictment; but only 
in this court; becauſe in conſequence of ſuch plea, it is 
poſſible that judgment of death might be awarded againſt 
him. The king therefore, in caſe a peer be indicted of 
treaſon, felony, or miſpriſion, creates a lord high fteward 
pro hac vice, by commiſſion under the great ſeal, which re- 
cites the indictment ſo found; and gives his grace the high 
ſteward power to receive and try it, ſecundum legem & con- 
ſuetudinem angliæ. Then when the indictment is regularly 
removed by writ of certiorari, commanding the inferior court 
to certify it up to him, the lord high ſteward directs a pre- 
cept to a ſerjeant at arms, to ſummon the lords to attend and 
try the indited peer. This precept was formerly iſſued to 
ſummon only eighteen or twenty ſelected from the body of 
the peers: then the number came to be indefinite; and the 
cuſtom was, for the lord high ſteward to ſummon as. many 
as he thought proper, but of late years not leſs than twenty- 
| three ©; and that thoſe lords only ſhould fit upon the trial; 
which threw an unconſtitutional weight of power into the 


4 Prynn on 4 Toft, 46. Yearb, 13 H. VIII. c. 11. r Keyl. 56. 
hands 
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bands of the crown, and this its great officer, by empower- 
ing them to ſelect ſuch peers only as were diſpoſed to further 
the views of the prince. Accordingly, when the earl of Cla- 
rendon fell into diſgrace with Charles II. a deſign was form- 


ed to prorogue the parliament, in order to try him by a ſelect 


number of peers ; it being doubted whether the whole houſe 
could be induced to fall in with the views of the court *. 
But now, by ſtat. 7 W. III. c. 3. all peers who have a right 
to ſit and vote in parliament, ſhall be ſummoned upon all 
trials, at leaſt twenty days before ſuch trial, to appear and 
vote therein. And every lord appearing ſhall vote in the 
trial of ſuch peer, firſt taking the oaths of allegiance and ſu- 
premacy, and ſubſcribing the declaration againſt popery, 
During the ſeſſion of parliament, the trial of an indicted 
peer is not properly in the court of the lord high ſteward, 
but before the court of our lord the king in parliament *, 
It is true a lord high ſteward is always appointed in that 
caſe, to regulate and add weight to the proceedings; but 
he is rather in the nature of a ſpeaker pro tempora, or chair- 
man of the court, than the judge of it; for the collective 
body of the peers are therein the judges both of law and 
fat; and the high ſteward has a vote with the reſt, in right 
of his peerage, But in the court of the lord ſteward, which 
is held in the receſs of parliament, he is the fole judge of 
matters of law; as the lords triors are in matters of fact; 
and as they may not interfere with him in regulating the pro- 
ceedings of the court ; ſo he has no right to intermix with 
them, in giving any vote upon the trial *,—[t has been a 
point of ſome controverſy, whether the biſhops have now a 
right to fit in the court of the lord high ſteward, to try in- 


dictments of treaſon and miſpriſion. Some incline to ima- 


* Carte's Life of Ormond, vol, II. © Fo, 141, u 4 State 
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gine them included under the general words of the ſtatute 
of king William, “All peers, who have a right to fit and 
vote in parliament,” but the expreſſion had been much 
clearer, if it had been, all lords,“ and not „ all peers,” 
For though biſhops, on account of the baronies annexed to 
their biſhopricks are clearly lords of parliament ; yet their 
blood not being ennobled, they are not univerſally allowed 
to be peers with the temporal .nobility ; and perhaps this 
word might be inſerted with a view purpoſely to exclude 
them. However, there is no inſtance of their ſitting on trials 
for capital offences, even upon impeachments or indict- 
ments in full parliament; much leſs in the court we are 
now treating of: for indeed, they uſually, voluntarily with- 
draw, but enter a proteſt, declaring their right to ſtay, 
But by the 11th chapter of the conftitutions of Clarendon, 
11 Hen. II. they are expreſsly excluded from ſitting and 
voting in trials of life or limb. And the determination of 
the houſe of lords in the earl of Denby's caſe (15 May 1679.) 
which hath ever fince been adhered to, is conſonant to theſe 
conſtitutions ; that the lords ſpiritual have a right to ſtay 
and ſit in court-in capital caſes, till the court proceeds to the 
vote of guilty, or not guilty.” - It muſt be noted, that this 
reſolution extends only to trials in full parliament ; for to 
the court of the lord high ſteward, in which no vote can 
be given, but merely that of guilty or not guilty, no biſhop 
as ſuch, ever was or could be ſummoned. And though the 
ſtatute of king William regulates the proceedings in that 
court, as well as in the court of parliament, yet it never 
intended to new model or alter its conſtitution, and conſe- 
quently does not give the lords ſpiritual any right in caſes of 
blood which they had not before“. And what makes their 
excluſion more reaſonable is, that they have no right to be 


V Foſt, 248. 
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tried themſelves in the court of the lord high ſteward v; and 
therefore ſurely ought not to be judges there, For the pri- 
vilege of being thus tried depends upon nobility of blood, 
rather than a ſeat in the houſe; as appears from the trials of 
Popiſh lords; of lords under age; and ſince the union, of 
the Scotch nobility, though not in the number of the ſix- 
teen who ſit and vote in the houſe of peers; and alſo from 
the trials of females ; ſuch as the queen conſort, or dow- 
ager ; and of all peereſſes by birth; and peereſſes by mar- 
riage alſo; unleſs they have when dowagers diſparaged them- 
ſelves by taking a commoner to their ſecond huſband *, 


Subflance of the Trial of the Ducheſs Dytuager of King/lon, 
for Bigamy, before the Houſe of Lords. 


PRIL 1776, Elizabeth ducheſs dowager of Kingſton 
was brought to her trial before the houſe of lords, on 

an indictment found againſt her at Hicks's-Hall, by the 
grand jury of Middleſex, (founded on the ftatute 21ſt Ja. I. 
c. II.) for bigamy, in having married Evelyn Pierpoint, 
duke of Kingſton, living her firſt huſband the honourable 
Auguſtus John Hervey. The ſentence of the conſiſtory 
court of London in a ſuit of jactitation inſtituted by her 
grace againſt Auguſtus John Hervey, was pleaded in barr to 
her trial, but after very Jong and able pleadings by council 
on both ſides, the judges were unanimouſly of opinion that 
ſuch ſentence was no barr to a proſecution ſet on foot by a 
third perſon, in no reſpe& whatever a party to the former 
ſuit, and more eſpecially could not ſtop proceedings on an 
indictment for a criminal offence to which the king was the 
plaintiff, and who was abſolutely precluded from being a 
party in the ſuit of jactitation.— Her grace was therefore put 


* Brought. Abr. tit. Trial, 142. x Blackſt. b. IV. e. 19. 
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upon her trial by her peers ; when the following facts came 
out in evidence. | 


In the ſummer of 3744, Mr. Hervey contracted an ac. 
quaintance with Miſs Chudleigh, at Wincheſter races ; he 
was then a lieutenant on board the Cornwall, lying at 
Portſmouth, and deſtined for the Weſt-Indies v. An inti- 
macy immediately began. Miſs Chudleigh was then on a 
viſit with her aunt, a Mrs, Hanmer, at the houſe of a Mr, 
Merrill, her couſin, whoſe mother was Mrs. Hanmer's ſiſter ; 
that gentleman reſided at Lainſton, in the vicinity of Win- 
cheſter, In the Auguſt following Mr. Hervey made a ſe- 
cond viſit for a few days at Lainſton, during which ſhort 
ſtay the marriage was contracted, celebrated, and conſum- 
mated, Very ſtrong motives on both ſides urged them to 
have the marriage celebrated with as much privacy as poſ- 
ſible; the fortune of both was inſufficient to maintain them 
in ſuch a ſituation as his birth, and her ſituation and views 
gave pretenſions to, the income of her place would have 
failed, and the diſpleaſure of his noble family rendered it 
impoſſible on his part to avow the connection. The mar- 
riage was therefore to be kept ſecret, and for that purpoſe 
was celebrated with the utmoſt privacy, Lainſton is a ſmall 
pariſh*, the church to which ſtood at the end of Mr. Mer- 
rill's garden, On the 4th of Auguſt, 1744, Mr. Amis, 
the then rector, was appointed to be at the church alone late 
at night, at eleven o'clock. Mr. Hervey and Miſs Chud- 
jeigh went out as if to walk in the garden, followed by 


Y Miſs Chudleigh was then about eighteen years of age. In the preceeding 
year ſhe had been introduced into the family of the late princeſs dowager of 
Wales as her maid of honcur, Mr, Hervey was the ſecond ſen of the then earl 
of Briſtol, and then twenty years of age. Colling's Peeragg, vol. 44 pa. 357+ 
Attorney General, for the proſecution. 

® The living being about 151, per ann. and Mr, Merrill's the only hauſe in 


the pariſh, Arjorney, General, 
— Mrs, 
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Mrs, Hanmer and her maid-ſervant, Mr. Merrill, and a 
Mr. Mounteney, an intimate friend of Mr, Merrill's, whoſe 
evidence might be thought neceſſary to corroborate that of 
the aunt and couſin in eftabliſhing the fact in caſe it ſhould 
ever be diſputed, and likewiſe to remoye any imputation 
which might otherwiſe have been caſt on the other witneſſes 
as relations of the lady. The ceremony was there per- 
formed by Mr, Amis *, Mr. Mounteney holding a taper in 
the crown of his hat, Mrs. Hanmer's maid (who afterwards 
married a ſervant of Mr, Hervey's, and is now called Ann 
Cradock) was then diſpatched. to ſee that the coaſt was clear, 
and they returned into the houſe without being obſerved by 
any of the ſervants, The marriage was conſummated that 
ſame night; and Mr. Hervey flept with his bride the two. 
or three nights he remained at Lainſton, after which he 
repaixed to his ſhip at Portſmouth, which had received 
ailing orders, and was deſtined for the Weſt-Indies, Miſs 
Chudleigh went back to her ſituation as maid of honour to 
the princeſs dowager of Wales. In 1746 Mr. Hervey, being 
returned to England in October, cohabited with her as his 
wife for about the ſpace of a month, his ſtay in England 
being no longer ; he then went to the Mediterranean, from 
whence he returned in January 1747. The fruit of their 
intercourſe was a ſon born at Chelſea ſome time in the year 
1747 *. - Miſs. Chudleigh's uſual place of reſidence was in 
Conduit-ſtreet, where Mr. Hervey cohabited with her as her 
huſband, under the reſtraints which their plan of keeping 
the marriage ſecret demanded, until the May following, 


Ls 
a For which he ſubjected himſelf to a penalty of 100l. by ſtat. ) & 8 Will, 
c. 33. which inflits that penalty on a clergyman for marrying without a li- 
cenſe, or bangs publiſhed. The laws reſpecting marriage are now put upon a 
footing totally different by the Marriage AQ. | 


d Which it ſhould ſeem ſoon after died. 
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when ſome differences aroſe between them, which proceeded 
to ſuch extremities as to cauſe all intercourſe to be broken 
off, Twelve years elapſed, and this ſtate of enmity conti- 
nued until, in 1759, Mrs, Hervey, who ftill paſſed for Miſs 
Chudleigh, paid a viſit to Mr. Amis, the clergyman, at 
Wincheſter, who was then in a very declining ſtate of 
health; her couſin Merrill accompanied her to his houſe ; 
ſhe there expreſſed her deſite to Mr. Amis, who then kept 
his bed, to haye a certificate of her marriage with Mr. Hervey: 
for this purpoſe Mr. Merrill brought a ſheet of ſtampt paper 


to write it upon, but being at a loſs about the form, they 


fent for one Spearing, an attorney in the city, and Miſs 
Chudleigh, being unwilling to be ſeen by him, concealed 
herſelf in a cloſet in the room. Spearing objected to the 
method which they had propoſed, and adviſed that a book 
ſhould be bought, and the marriage regiſtered therein, in the 
uſual form, and in the preſence of the Jady, who thereupon 
appeared. The attorney's advice was taken, the book was 
bought, and the marriage regiſtered and ſigned by the cler- 
gyman. The book was entitled, Marriages, -Births, and 
Burials, in the Pariſh of Lainſtan. The firſt entry ran, 
the 22d of Auguſt, 1742, buried Mrs. Suſannah Merrill, relict 
of Fohn Merrill, Eſq. The next was, the 4th of Auguſt, 
1744, married the honourable Auguſius John Hervey, Eſq; to 
Miſs Elizabeth Chudleigh, daughter of colonel Thomas Chudleigh, 
late of Chelſea college, deceaſed, in the pariſh church of Lain- 
ſton, by me Thomas Amis, Mrs. Hervey thanked Mr. Amis, 
and told him it might be an hundred thouſand pounds in 


her way ©, and being in a moſt communicative humour, ihe 
told 


'E The infirm ſtate of the then Earl of Briſtol's health, ſeemed to open 2 
profpe&t of a rich ſucceſſion and an earldom. It was thought worth while, as 
nothing better had then offered, to be counteſs of Briftol, and for that purpoſe 
to adjuſt the proofs of her marriage ; but the earl of Briſtol recovered his health, 
- and this regiſter was then forgotten till a very different sccafion arvſe for en- 
quiring 
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told Mrs. Amis of the child ſhe had had by Mr. Hervey, a 
fine boy, but it was dead, and how ſhe had borrowed 100l. of 
her aunt Hanmer to make baby cloaths ; ſhe then ſcaled up 
the regiſter, and left it with Mrs. Amis, in charge to deliver 
it to Mr. Merrill “ on the death of her huſband, which ſhe 
accordingly did, he living only a few weeks, 


In 1768 * Mr. Hervey ſent an abrupt and peremptory 
meſſage to his lady by Ann Cradock, informing her that he 
was determined to obtain a divorce from her, He likewiſe 
ſolicited Mr, Cæſar Hawkins to ſignify the ſame reſolution, 
but in terms more polite and reſpectful, ſaying he wiſhed 
him (Mr. Hawkins) to carry a meſſage to Miſs Chudleigh, 
upon a ſubject that was very difagreeable, but that he 
thought it would be leſs ſhocking to be carried by, and re- 
ceived from a perſon ſhe knew, than from any ſtranger ; 
that he had been for ſome time paſt very unhappy on account 
of his matrimonial connections with Miſs Chudleigh ; that 
he wiſhed to have his freedom, on account of the criminality 
of her conduct, and from the proofs he had of it, which he 
had been for ſome time paſt collecting and getting together, 
with intent and purpoſe to procure a divorce ; that he be- 
lieved they contained the moſt ample and abundant proofs, 
circumſtances, and every thing relative to ſuch proof ; that 
he intended to purſue his proſecution with the ſtricteſt firm- 
neſs and reſolution, but that he retained ſuch a regard and 
reſpect for her, and as a gentleman to his own character, 


quiring after it. Mr. Hervey's elder brother was then earl of Briſtol, having 
ſucceeded to the title on the death of his father in 1754. Cellins's Peerage, 
vol. IV. pa. 348. Attorney General, 
d Who it may be preſumed had the preſentation to the living of Lainf:on, 
Nine years had now paſſed ſince the lady's former hopes of a great title 
and fortune had fallen to the ground ; ſhe had at length formed a plan to ob- 


tain the ſame object another way. Mr. Hervey alſo turned bis thoughts to a 
more agreeable connection. Attorney General, 


that 
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that he wiſhed not to mix malice or ill-temper in the courſe 
of it; but that in every reſpect he would wiſh to appear 
and act on the line of a man of honour, and of a gentleman ; 
that he wiſhed ſhe ſhould underſtand that his ſeliciting Mr. 
Hawkins to carry the meſſage ſhould be received by her as a 
mark of that diſpoſition, that as moſt probably in the num- 
ber of ſo many teſtimonial depoſitions as were there col- 
lected, there might be many offenſive circumſtances named, 
ſuperfluous to the neceſſary legal proofs ; that if ſhe pleaſed, 
her lawyers, either with or without herſelf, might, in con- 
junction with his lawyers, look over all the depoſitions, and 
that if any parts were found tending to indecent or ſcandalous 
reflections, which his gentlemen of the law ſhould think 
might be omitted without weakening his cayfe, he himſelf 
ſhould have no objection to it; that as he intended only to 
act upon the principles of a gentleman and a man of honour, 
he ſhould hope ſhe would not produce any unneceſſary or 
vexatious delays to the ſuit, or enhance the expences of it, 
as he did not intend to proſecute to gain by any demands of 
damages,“ 


Both theſe meſſages were delivered to the lady, to the firſt 
of which ſhe replied, am I to make myſelf a whore to 
oblige him?“ In anſwer to the other ſhe deſired Mr, Haw- 
kins to report to Mr. Hervey, that “ ſhe was obliged ta 
him for the polite parts of his meſſage, but as to the ſubject 
of the divorce ſhe ſhould cut that ſhort, by wiſhing him to 
underſtand that ſhe did not acknowledge him for her legal 
huſband, and ſhould put him to the defiance of ſuch proof.“ 
In conſequence of theſe menaces, on the 18th of Auguſt ſhe 
entered a caveat at Doctor's Commons, to hinder any proceſs 
paſſing under the ſeal of the court at the ſuit of Mr. Hervey 
againſt her in any matrimonial cauſe, without notice given 
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to her proctor. Mr. Hervey, however, changed his mind, 
and took no ſteps in the buſineſs of a divorce. 


In Michaelmas ſeſſion 1768, Miſs Chudleigh inſtituted a 


ſuit of jaQitation of marriage in the common form; the 
anſwer given in by Mr, Hervey was, a croſs libel claiming 
the rights of marriage ; his Jibel was large in alledging all 
the indifferent circumſtances which attended the courtſhip, 
contract, marriage ceremony, conſummation, and cohabita- 
tion; but when it came to the facts themſelves, it ſtated a 
ſecret courtſhip, and a contract with the privity of Mrs. 
Hanmer alone, who was then dead : the marriage ceremony, 
which in truth was celebrated in the church of Lainſton, 
was ſaid to have been performed at Mr, Merrill's houſe, in 
the pariſh of Sparſhot, by Mr. Amis, in the preſence of 
Mrs. Hanmer, Mr. Merrill, and Mr. Mounteney, who 
were all three dead ; Ann Cradock, the only ſurviving wit- 
neſs of the marriage, was dropped ; and to ſhut her out 
more perfectly, although ſhe actually ſaw them in bed to- 
gether, the conſummation was ſaid to have paſſed without 


the privity or knowlege of any part of the family and ſer- 
vants of Mr, Merrill, 


On the outſet of this buſineſs a great difficulty preſented 
itſelf to the lady, ſhe was obliged to put in a perſonal anſwer 
upon oath to Mr, Hervey's anſwer, but by a moſt ingenious 
piece of caſuiſtry her ſcruples of conſcience were removed; 
ſhe denied the previous contract, ſhe evaded the propoſal of 
marriage, by ſtating that it was made to Mrs, Hanmer 
without her privity, not denying that it was afterwards 
communicated to her; the reſt of the article, which contains 
a circumſtantial allegation of the marriage, together with 
the time, place, witneſſes, and ſo forth, ſhe buries in the 
formulary concluſion of every anſwer, by denying the reſt 
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of the ſaid pretended poſition or article to be true in any part 
thereof, Finally, ſhe demurs to the article which alledges 
conſummation, which denial of the article to be true in any 
part reſerves this ſalvo, viz. the whole averment of marriage 
was but one part of the article, the language is ſo con- 
ſtructed that that averment makes but one member of a 
ſentence, and yet it combines falſe circumſtances with true, 
They were in Mr. Merrill's houſe at Sparſhot joined together in 
holy matrimony, this part of the article as her anſwer calls it 
is not true; it is true they were married; but not true that 
they were married at Sparſhot, or at Mr. Merrill's houſe*, 


f The plan of the evidence alſo was framed upon the ſame meaſured line, 
The articles had excluded every patt of the family ; even the woman whom 
Mr. Hervey bad ſend to demand the divorce was omitted : but her huſband is 
produced to ſwear, that in the year 1744, Mr. Hervey danced with Miſe 
Chudleigh at Winchefter races, and viſited her at Laiuſton, and in 1746, he 
heard a rumour of their marriage. Mary Edwards and Anon Hilham, ſervants 
in Mr. Merrill's family, did not contradict the article they were examined to, 
which alledged, that none of his ſervants knew any thing of the matter, but 
they had heard the report. So had Mefirs, Robinſon, Hoſſach, and Edwards. 
Such was the amount of Mr. Hervey's evidence ; in which the witneſſes make 
a great ſhew of zeal to diſcloſe all they knew, with a proper degree of caution 


to explain that they knew nothing. 


The form of examining witneſſes was likewiſe obſerved on her part, and the 
proved moſt irrefragably, that ſhe paſſed as a fingle woman: went by ber 
maiden name; was maid ef honour to the princeſs dowager ; bought and fold ; 
borrewed money of Mr, Drummond, and kept caſh with bim, and other 
bankers, by the name of Elizabeth Chudleigh ; nay, that Mr. Merrill and Mrs. 
Hanmer, who had agreed to keep the marriage ſecret, converſed and corre · 
ſÞbnded with her by that name. 

For this purpoſe a great variety of witoefſes was called; which it would have 
been very raſh to have produced without ſome foregone agreement, or perſect 
underſtanding that they ſhould not be croſs-examined. Many of them could 
mot have kept their ſecret under that diſcuffion ; even in the imperfect and 
wretched manner in which croſs examination is managed upon paper, and in 
thoſe courts, Therefore not a fingle interrogatory was filed; vor a ſingle 
witneſs croſs examined, though produced to artieles exceedingly confidential, 
ſuch as might naturally have excited the curioſity of an adverſe party to have 
made further enquiries. Atrorney General. 
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Soon after the taking this affidavit, the lady expreſſed herſelf 


to the following purpoſe to Mr, Hawkins; ſhe ſaid that ſhe . 
had had a great deal of concern and agitation of mind from 
finding that a poſitive oath was expected from her; that ſhe - 


was not married, and which ſhe had for ſome time together 
expected would have been put to her in that form; that ſhe 
thought ſhe ſhould have dropped her ſuit entirely, for that 
ſhe would not for the whole world have taken that kind of 
direct poſitive oath, but that what had been offered to her 
had been ſo complicated with other things that were cer- 
tainly not true, that ſhe could take, and hall taken the oath, 
with a very ſafe conſcience, 


Thus was the object of the jactitation ſuit obtained, and 
in a few months after ſhe was married to the duke of 
Kingſton t. | 


The evidence given on this trial was, the libel of Chud- 
leigh againſt Hervey in the Conſiſtory court; Hervey againſt 
Hervey, called Chudleigh, in anſwer ; and Chudley againft 
Hervey in reply, Sentence of the ſaid court read and pro- 
mulged roth of February, 1769. The caveat entered by 
Miſs Chudleigh at Doctor's Commons, 18th of Auguſt, 
1768, The regiſter of her marriage with Mr. Hervey, and 
the regiſter of her marriage with the duke of Kingſton, The 
witneſſes examined were, | 


For the PROSECUTION. 


Ann Cradock ; to prove the marriage ceremony performed, 
the conſummation afterwards, and from the information 
of the lady, that a child had been born. 


5 The widow of Mr. Amis, who afterwards married a Mr. Phillips, going 
to wait on the ducheſs ſoon after her ſecond marriage, © Was it not very good- 
natured,” ſays her grace to her, © in the duke to marry an old maid ?” I lock - 
ed her in the face (ſays the witneſs) and ſmiled, but faid nothing. 
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Mr. Cæſar Hawkins; to prove the marriage by the decla- 
tion made to him for both the parties, and the birth of 
a child. 

The honourable Sophia Charlotte Fettiplace ; to prove the 
ducheſs acknowledging her marriage with Mr, Hervey, 

Lord Barrington ; to prove the fame. 

Judith Phillips; to prove the entry in the regiſter, of the 
firſt marriage by her former huſband ; and the birth of a 
child from the information of the priſoner. | 

Rev, S. Kenchin ; to prove the hand writing of Mr. Amis, 

Rev. John Dennis ; to prove the ſame. 


For the PRISONER, 


Ann Pritchard ; to invalidate the evidence of Ann Cradock, 
by depoſing, that Ann Cradock told her ſhe was pro- 
miſed a ſinecure from the Proſecutor for giving her evi- 

dence. 

Dr. Warren; to prove that Dr. Collyer, one of the advocates 
employed in the jactitation ſuit, was incapable of attend- 
ing the court on account of the ill ſtate of his health. 

Mr. Laroche: to prove that Dr. Collyer had, in his pre- 
ſence and hearing, aſſured the duke of Kingſton, that he 
might ſafely marry Miſs Chudleigh, for that in fo doing, 
he neither offended againſt the laws of God or man. 


All the lords found the priſoner guilty of the felony 
whereof ſhe ſtood indicted, one lord only excepted, who faid 
that ſhe was guilty erroneouſly, but not intentionally. But on 
her praying the benefit of her peerage to be exempt from the 
puniſhment which is inflited for clergyable offences, namely, 
being burnt in the brawn of the left thumb with the letter 
T. after arguments of council, and the- opinion of the 
judges taken, the lords agreed to allow her prayer to have 
the benefit of the ſtatutes, and ſhe was diſcharged, paying 
her fees. 


Of 
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Of the Puniſhments inflicted by the Spiritual Courts, 


Of Penance. 

N the caſe of inceſt or incontinence, the delinquent is 

uſually enjoined to do a public penance, either in the 
cathedral, pariſh church, or market place ; bare-legged and 
bare-headed ; in a white ſheet ; and to make confeſſion of 
his or her crime in a preſcribed form of words; which is 
augmented or moderated according to the quality of the 
fault, and at the diſcretion of the judge. And likewiſe for 
ſmaller faults or ſcandals, a public ſatisfaction or penance, 
as the judge ſhall decree, is to be made before the miniſter, 
churchwardens, or ſome of the pariſhioners. Reſpect being 
had to the quality of the offence, and circumſtances of the 
fact, as in the caſe of defamation *, The {ſtatute of Cir- 
cumſpecte agatis, and of Ariiculi Clerii, determine the pe- 
nance enjoined in the court Chriſtian to be corporal: but 
the offender may commute ſuch penance for money; and 
no prohibition from any of the king's courts will lay againſt 
ſuch proceedings in the court Chriſtian. But it was thought 
adviſeable in ſucceeding times, that commutation for pe- 
nance ſhould be only admitted for very weighty reaſons ; 
and in very particular caſes; and therein. by the expreſs 
direction of the biſhops : and in the reign of queen Anne, 
the matter of commutation for penance was taken into con- 
lideration by the convocation z but their determinations 


turned chiefly on the manner in which the money received 


tor commutations ſhould be applied. 
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Of Excommunication, 


2 


A Sentence of the eccleſiaſtical courts, if not conformed 

to by the parties againſt whom it is pronounced, is 
enforced by excommunication ; which is twofold, the lefy 
and the greater excommunication. The leſs is an eccleſi- 
aſtical cenſure, excluding the party from the participation 
of the ſacraments. The greater proceeds further ; and ex- 
cludes him not only from theſe, but alſo from the company 
of all Chriſtians, But if the judge of any ſpiritual court 
excommunicates a man for a cauſe of which he hath not a 
legal cognizance, the party may have an action againſt him 
at common law; and he is likewiſe liable to be indicted at 
the ſuit of the king l. 


Heavy as the penalty of excommunication is, conſidered 
in a ſerious light; there are, notwithſtanding, many obſti- 
nate and profligate men who would defpiſe the brutum fulmen 
of mere eccleſiaſtical cenfures ; eſpecially when pronounced 
by a petty ſurrogate in the country, for railing, or contu- 
melious words; for nonpayment of fees or coſts ; or for 
other trivial cauſes, The common law therefore kindly 
ſteps in to their aid, and lends a ſupporting hand to an other- 
wiſe tottering authority ; for an excommunicated perſon is 
diſabled from doing any act that is required to be done by 
one that is probus et legalis homo. He cannot ſerve upon 
_ juries ; cannot be a witneſs in any court; and, which is the 
worſt of all, cannot bring an action either real or perſonal, 
to recover lands or money due to him . Nor is this the 
whole; for if within forty days after the ſentence has been 
publiſhed in the church, the offender does not ſubmit and 
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abide by the ſentence of the ſpiritual court; the biſhop may 
certify ſuch contempt to the king in chancery"; upon 
which there iſſues out a writ to the ſheriff of the county; 
called from the biſhop's certificate, a /ignificavit ; or from 
its effect, a writ de excommunicato capiendo and the ſheriff 
ſhall thereupon take the offender, and impriſon him in the 
county goal, till he is reconciled to the church ; and ſuch 
reconciliation certified to the biſhop, upon which another 
writ, de excommunicato deliberando iſſues out of the chancery, 
to deliver and releaſe him 9.—Nor has the ſtatute law been 
unmindful of the ſpiritual courts ; for by two ſtatutes ? it is 
provided, in caſe of diſobedience to any definitive ſentence 
defore an eccleſiaſtical judge, any two juſtices of the peace 
may commit the party to priſon without bail or mainprize, 

till he enters into a recognizance, with ſufficient ſureties, 
to give due obedience to the proceſs and ſentence of the 
court, In a cauſe of jactitation of marriage, the defendant 
was excommunicated, and taken upon a Capias, and brought 
up by a Habeas Corpus; and exception was taken to the 

writ, that therein no addition was given to the defendant. 

But the court held, that for any of the cauſes mentioned in 

the ſtatute 5 Eliz. c. 23. the defendant's addition ought to 

be in the writ, but that in other caſes no addition is neceſ- 


1 


Where a man is excommunicated by the law of the holy 
church, and he ſues an action real or perſonal ; the defen- 
dant may plead, that he who ſueth is excommunicated ; the 
proof of which reſts on the biſhop's letter under his ſeal. 
If the plaintiff cannot deny the plea, [the writ ſhall not 
adate ; but the judgment ſhall be, that the defendant ſhall 
zo quit without day; and the plaintiff on procuring his 
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letters of abſolution, and producing them in proof before 
the court, he ſhall have a re-ſummons, 'or re-attachment 
upon his original, according to the nature of his writ :. 
The greater excommunication renders a perfon incapable of 
making a teſtament, but under the leſſer he may. An ex- 
communicate perſon is not rendered thereby incapable 
abſolutely of being an executor, or of receiving a legacy 
but he cannot be admitted by the ordinary until his abſolu- 
tion is obtained; and conſequently he can perform no part 
of the duty of an executor until Exonerated *, 


C'H AP.” Iv. 


Of the Puniſbments of Women for various Crimes and Of- 
fences, and of the Wife's Right of Appeal againſt the Mus- 
derer of her Huſband, 


1* the ages of ignorance and ſuperſtition, when the Romiſh 
clergy lorded it over mankind under the diſguiſe of religion; 
theſe inſatiable tyrants not only graſped at the poſſeſſion of 
all the landed property in the kingdom, but likewiſe endea- 
voured to exempt every member of their body from the 
cognizance of the temporal courts of jucicature, though 
guilty of the moſt atrocious crimes. But though they 
poſſeſſed great influence over the crown, and were ſupported 
in every lawleſs attempt by the uſurpations of the biſhops of 
Rome, yet they never could obtain a total exemption from 
ſccular juriſdiction. The method of proceeding with cleri- 


r Litt, Sect. 205. $ $winb, 109. e God, O. L. 37. 
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cal delinquents, as ſettled in the reign of Henry VI. was, 
to arraign them before the temporal court; and the priſoner: 
muſt either then plead the benefit of his clergy, by way of 
declinatory plea ; or after conviction, by way of arreſting 
judgment. This latter way was moſt uſually practiſed, as 
it was more to the ſatis faction of the court to have the crime 
previouſly aſcertained by confeſſion, or the verdict of a jury; 
and alſo as it was more advantageous to the priſoner himſelt, 
who, if acquitted, needed not to make uſe of the plea of his 
clergy: if upon ſuch trial a clerk was convicted, no puniſh- 
ment could be inflicted on him, but he muſt be delivered 
over to the ordinary to be dealt with according to the eccle- 
fiaſtical canons, which adjudged him to a new trial before 
the biſhop of the dioceſe, or his deputy ; which court, aſter 
the parade of mock juſtice, - uſually acquitted him. In the 
early periods of our conſtitution, none but ſuch as had habi- 
tum et tonſurum clericalem were indulged in this plea ; but 
afterwards a much greater latitude was given to perſons 
claiming it : for every one who could read was admitted to 
it. Such a qualification being conſidered in thoſe barbarous 
days as a- proof of great learning; ſuch therefore were ſtyled 
lay-clerks. But as knowledge grew to be more generally 
diffuſed, it was found that more laymen than divines were 
admitted to the privilegium clericale : it was therefore thought 
proper to make a diſtinction between learned laymen, and 
real clerks in orders; and the ſtatute deviſes", that no per- 
ſon once admitted to the benefit of clergy, ſhall be allowed 


to claim it a ſecond time, unleſs he produces his orders: 


and effectually to diſtinguiſh the perſans of clerks and lay- 
men, all of the latter who were allowed this privilege of 
clergy, were directed to be burnt with a hot iron in the 
brawn of the left thumb for all offences then clergyable, 


u 4 Hen, VII. c. 13. 
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which continues to be the law at this day, By the con- 
| viction, a perſon having had his clergy, forfeits all his goods 
that he had at the time of the conviction, notwithſtanding 
his burning in the hand. Yet by burning in the hand he 
is put into a capacity of purchaſing and retaining other 
goods. And preſently upon his burning in the hand, he 
ought to be reſtored to the poſſeſſion of his lands, and from 
thenceforth to enjoy the profits thereof, And it ſeems that 
it reſtores the party to his credit, and conſequently enables 
him to be a good witneſs, And it is holden, that after a 
man is admitted to his clergy, it is actionable to call him 
felon ; becauſe his offence being pardoned by the ſtatute, 
all the infamy and other conſequences of it are purged 
away”, A ſubſequent ſtatute further enacts v, that lords of 
parliament, and peers of the realm, may have the benefit of 
clergy, equivalent to that of the clergy, for the firſt offence, 
although they cannot read, and withaqut being burnt in the 
hand, for all offences then clergyable to commoners, It is 
now in the power of the judge to re-commit lay-offenders 
convicted of clergyable offences to priſon, for any time not 
exceeding a year; but this benefit of clergy does not extend 
to women; for by an expreſs act of parliament it is directed, 

that women convicted of ſimple larcenies under the value of 
108. ſhall be burnt in the hand, whipped, ſtocked, or im- 
priſoned, for any time not exceeding a year, (for they were 
not called upon to read); and by a ſubſequent ſtatute *, a 
woman being convicted of an offence for which a man may 
have his clergy, ſhall ſuffer the ſame puniſhment that a man 
ſhall ſuffer that has the benefit of his clergy allowed ; that is, 
ſhall þe burnt in the hand, and further kept in priſon as the 
court ſhall ſee fit, not exceeding one year ; but the benefit 
of this ſtatute can be pleaded only once !, Such was the 


V 2 H. H. 388, 389. 2 Hawk, 364, * 1 Edw, VI, c. 12. 
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law until the beginning of the preſent century ; when the 
wiſdom of the legiſlature perceiving the unfitneſs of allowing 
an indulgence to the learned and well educated who commit 
offences, which was denied to the illiterate, enacted, 
(A. D. 1706) that the benefit of clergy ſhall be granted to 
all ſuch whoſe crimes admit of it, without making the ability 
to read the condition of obtaining it. But it being ſoon 
found that the law holding forth ſuch extended lenity, did 
not ſufficiently deter evil diſpoſed perſons from committing 
the lower degrees of felony ; to curb ſuch ſpirit more ef- 
ſectually, without having recourſe to the rigour of capital 
puniſhments, it was enacted *, that when any perſon ſhall be 
convicted of any larceny, either great or petit, and ſhall be 
entitled to the benefit of clergy, and liable only to the pe- 
nalties of burning in the hand, or whipping z the court in 
their diſcretion, inſtead of ſuch burning in the hand, or 
whipping, may dire& ſuch offenders to be tranſported to 
America for ſeven years; and if they return within that 
time, it ſhall be felony without benefit of clergy. A very 
maſterly expounder of the law remarks, that the conjunction 
and here uſed, ſeems tq render the ſentence of tranſportation 
not properly to extend to women, or to perſons convicted of 
petit larceny, which was not a clergyable offence*, Upon 
the whole then it appears, that women cannot claim the 
benefit of their clergy, but the benefit of the ſtatute, which 
is equivalent to it, Before the paſſing of which law, women 

were entitled to no mitigation of the puniſhment for felo- 
nious offences. And now a woman who hath once been 
admitted to plead the benefit of the ſtatute, as well as a 
man, not being within holy orders, who hath once been 
admitted to his clergy, ſhall not be allowed the ſame plea a 


® g Ann, e. 6. a 4 Geo, I. c. 11. 6 Gro, I, c, 33. d Blackfi, 
b. IV. c. 28. 
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ſecond time, upon being found guilty of a ſecond felonious 
offence. It is now decided that a peereſs guilty of a felony 
to which the benefit of the ſtatute extends, ſhall be dif. 
charged without burning in the hand *, 


| Puniſbmen: of a Woman guilt of Treaſm, 


PHE judgment againſt a woman for high treaſon is not the 
ſame as againſt a man traitor, viz. to be hanged, cut 
down alive, have the bowels taken out, and the body quar- 
tered ; but ſhe is to be drawn to the place of execution, and 
there burnt. For the public exhibition of their bodies, and 
diſmembering them, in the ſame manner as is practiſed to 
the men, would be a violation of that natural decency and 
delicacy inherent, and at all times to be cheriſhed in the ſex. 
And the humanity of the Engliſh nation has authorized by 
a tacit conſent, an almoſt general mitigation of ſuch part of 
their judgments, as ſavours of torture and cruelty ; a ſledge or 
Hurdle being allowed to ſuch traitors as are condemned to be 
drawn; and there being very few inſtances (and thoſe acci- 
dental and by negligence) of any perſon being embowelled 
or burnt, till ee 1 ſenſation by n. 


If a wife kills her buſband ſhe is gally of petit wick, 
and is to be puniſhed accordingly* ; and even if ſhe be 
divorced a menſa et thoro, ſtill the vinculum matrimonii ſub- 
ſiſts; and if ſhe kills ſuch divorced huſband ſhe is a traitreſs ©. 
The idea of the puniſhment for women guilty of petit 
treaſon, ſays Sir William Blackſtonef, ſeems to have been 
handed down to us'from the laws of the ancient Druids, 


© Trial of the ducheſs of Kingſton. 4 2, Hawk, . 2 H. P. C. 39g · 
e 1 H. P. C. 381. f Com, b. IV. c. 14. 
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which condemned a woman to be burnt for murdered her 
huſband. And his opinion is founded on the following paſ- 
ſage in Ceſar de Bell, Gal. lib. vi. ſ. 19. Viri in Uzires 


ſcuti in liberos, vitæ neciſque habent poteſtatem ; et quum pater 


ſamiliæ illuſtriore loco natus decęſſet, ejus propingui conveniunt; 
et de morte, fi res in ſuſpicionem venit, de uxoribus in ſervilem 


nadum queſitonem habent ; et fi compertum ęſt, igni atq. m- 


nibus tormentis excrutiatas interficiunt, If the huſband ma- 
liciouſly kills his wife, it is but murder 5. If a woman, being 
a lunatic, kills her huſband, or any other, it is no treaſon- 
or felony in her who was deprived of her underſtanding by 
the act of God b. | 


A Woman cap'tally convicted, pleading Pregnancy. 


Woman capitally convicted, and pleading pregnancy, 

will procure the reſpite of the execution of the ſen- 
tence paſſed upon her ; if it be found that the plea is a good 
one: to determine which, the judge muſt direct a jury of 
twelve matrons, cr diſcreet women, to enquire into the fact ; 
and if they bring in their verdict quick with child, for barely 
with child, unleſs it be alive in the womb, is not ſufficient ; 
execution is ſtayed till ſhe be either delivered, or proves by 
the courſe of nature, not to have been with child at all. But 
if ſne once has had the benefit of this reprieve; and has been 
delivered; if after that ſhe becomes again pregnant, ſhe is 
not allowed to make the ſame plea as before ; for ſhe may 
be executed, before the child is quick in the womb, and her 
incontinence ought not to cauſe the ſentence of the law to 
be evaded *, 


8 Dalt. c. 58. h Park. 364. 5. 11 H. P. C. 369. 
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When a Moman is not puniſpable for a felonious Ae. 


T F a man commit any crime which is conſidered as felony 
without the benefit of clergy, a wife is not deemed an 
acceſſary by the receipt or concealment of her huſband, 
For a feme-covert is always conſidered by the law as acting 
under the authority and direction of her huſband, and there. 
fore it is conſidered as her duty to conceal and ſecrete him, 
But though the law ſpeaks this language in behalf of the 
wife, yet in every other inſtance it is ſo ſtrict, where a fe- 
lony is actually committed, that the neareſt relations of the 
perſon ſo offending, who receive or aid him, are deemed ac- 
ceſlaries after the fact. For if the huſband aſſiſts his wife 
who has committed a felony, he becomes an acceſſary ex 
peſ facto: ſo alſo if the parent affiſts the child, or the child 
his parent; one brother another; a maſter his ſervant ; or 
a ſervant his maſter, they are conſidered in the like degree 
of guilt . But if the wife alone, the huſband being igno- 
rant of it, receives any other perſon being a felon, the wife 
becomes an acceſſary, and not the huſband : but if the huſ- 
band and wife both receive a felon knowingly, it is adjudg- 
ed the act of the huſband only, and the wife is acquitted, 
A feme-covert ſhall not be puniſhed for committing any theft 
in company with her huſband ;, the law ſuppoſing that ſhe 
did it by the coercion of her huſband ; but the bare com- 
mand of her huſband ſhall be no excuſe for committing a 
theft if he was not preſent ; much leſs is ſhe excuſed if ſhe 
commit a theft of her own voluntary act. And for ſuch 
atrocious crimes as treaſon, murder, or robbery, ſhe is liable 
to ſuffer, although the fact was committed in company with 
her huſband, or by his coercion l. And ſuch coercion is 
always preſumed until the contrary appears in evidence “. 


k 2 Hawk. 320. 1 z Hawk. . „ 
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An acceſſary before the fact committed, is he that being 
abſent at the time of the felony committed, doth yet procure, 
counſel, command, or abet another to commit a felony. 
Acceſſaries after the fact are, where a perſon knowing the fe- 
Jony to have been committed by another, relieves, comforts, or 
aſſiſts the felon, A man may be an acceſlary to an acceſſary, 
by receiving him, knowing him to be an acceſſary to a 
felon i, 


Appeal by a Wife on the Murder of her Huſband. 


AV may appeal againſt the murderer of her huſband, 

or in the caſe of manſlaughter ; and ſhe alone can do 
it, to the excluſion of all other relations, except the heir 
male on the death of his anceſtor ; but this right to appeal 
is veſted only in the four neareſt degrees of blood. And in 
caſe the wife marries again pending the appeal, it becomes 
void z or if ſhe marries in the interval between judgment 
and execution, the execution is ſtayed, If the perſon killed 


leaves a wife free from the imputation of his murder, ſhe 
only and not the heir ſhall' have the appeal. If there be no 


wife, and the heir is accuſed of the murder, the perſon who 
next to him would have been heir male ſhall bring the appeal, 
if he be within the limitted degrees of conſanguinity, If 
the wife kills her huſband, the heir may appeal her of the 
death; and by the ſtatute of Glouceſter 9, all appeals of 
murder muſt be ſued within a year and a day after the death 
of the party v. But if the murderer has been found guilty 
of manſlaughter on an indictment, and has had the benefit 
of clergy, and ſuffered the judgment of the law, he cannot 
afterwards be appealed, If a man againſt whom judgment 
has been given in a caſe of high treaſon or felony, be lain 

0 2 Hawk. 315. 1 H. H. 623. 2 Hawk, 320. „ 6 Edw. L. c. 9. 
Fed. C. L. 6s. r 
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without authority of law, his wife ſhall have an appeal. 
For though his heir is barred by the attainder, if it be high 
treaſon, which corrupts the blood, and diffolves all rela- 
tions grounded on conſanguinity, yet the relation grounded 
on the matrimonial contract continues till death *, In all 
appeals of murder, the appellant muſt ſet forth the of- 
fence with the utmoſt certainty ; declaring the fact; in what 
part of the body; the year, day, the town or place where 
the deed was done ; and with what weapon. And it muſt 
likewiſe be deſcribed by ſuch words of art, as the law has ap- 
propriated to that purpoſe . 


Of the Crime of killing a Child in its Mother's Non. 


8 ſoon as an infant is able to ſtir in its mother's womb, 

it becomes an object of protection in the eye of the 

law ; therefore if a woman is quick with child, and by a 
potion or otherwiſe ſhe killeth it in her womb ; or if any 
one beat her, whereby the child dieth in her body, and ſhe 
is delivered of a dead child; this, though not murder, was 
by the ancient law accounted homicide or manſlaughter ; 
but latter authorities have thought it to be a great miſpri- 
ſon only. But if the child be born alive, and afterwards 


die of the potion or bruiſes it received in the womb, it is 


murder in ſuch as adminiſtered or gave them *, 


q 3 Inſt. 215. r 2 Hawk, 177. * x Hawk, 80. 3 Ink. 50. 
| 1 H. P. C. 433+ 
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BOOK rus FOURTH. 


Of the Laws concerning Parents and Children - and 
the Intereſts of Infants. 


| CHA, 2 
Of Parent and Child. 


Of the Rights of Parents. 


the rights of parents, that their laws inveſted a 

— father with the abſolute power of life and death 
over his child: and the fame law ſeems to have prevailed 
among the aborigines of this iſland *. But gradually this 


T HE Romans entertained ſuch exalted notions of 


a Cæſar de Beil, Gal. b. VI. ſect. 19. see the quotation in page 345+ 
unlimited 
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unlimited power among the Romans became reſtrained ; and 
the father was no longer conſidered as juſtifiable in killing his 
child, even if he had committed ſome atrocious crime. But a 
father's authority over his children, though reſtrained, was 
to the laſt, ſo long as that empire ſubſiſted, extremely great; 
inſomuch that whatever property a ſon might acquire by 
induſtry, or by fortuitous events, it veſted in the father for 
his life, ſo as to entitle him to the entire profits of ſuch in- 
come, he being only required to leave it unimpaired to his 
ſon at his death *,—By the laws of England, a father only 
acquires a rightful authority over his children ; for they give 
no power to the mother, only confider her as entitled to a 
dutiful and reverential regard. 


Parents are conſidered as bound in duty to maintain their 
children, both by the law of nature, and their own proper 
act, in bringing them into the world; by which they enter 
into a voluntary obligation to endeavour, as far as in them 
lies, that the life which they have imparted ſhall be ſupported 
and preſerved, By which incontrovertible reaſoning, chil- 
dren havea right to receive maintenance from their parents ; 
and a celebrated politician has obſerved, that “the eſta- 
bliſhment of marriage in all civilized ſtates is built on this 
natural obligation of the father to provide for his children: 
for that aſcertains and makes known the perſon who is bound 
to fulfil this obligation ; whereas in promiſcuous and illicit 
commerce between the ſexes, the father is unknown, and 
the mother finds a thouſand obſtacles in her way. Shame, 
remorſe, the conſtraint of her ſex, and the rigour of the 
laws, that ſtiſle her inclinations to perform it; and beſides, 
ſhe generally wants ability ©,” It is upon this principle that 
our laws oblige the father and mother, grandfather and 


d Tif. 28. 2. 11. Gibf, 8. 47. 10. Inft. 2. 9. 1. e Leſp, des L, 


liv, 23. Cc. a. ; 
grand- 


PARENTS AvD CHILDREN. 351 


grandmother, of poor impotent perſons, to maintain ſuch 
their iſſue, if of ſufficient ability for that purpoſe, in ſuch a 
manner as ſhall be fixed and rated at the quarter ſeſſions of 
the peace. And if a parent runs away and leaves his 
children, the churchwardens and overſeers of the pariſh 
ſhall ſeize his rents, goods, and chattels, and diſpoſe of them 
towards their relief l. And it is now ſettled to be law, that 
if a mother or grandmother marries again, and was before 


ſuch ſecond marriage of ſufficient ability to keep the child, 


the huſband ſhall be charged to maintain it; the law conſi- 
dering the natural obligation which was upon the woman in 
the light of a debt when ſingle, and therefore ſubjects her 
huſband to diſcharge it, as in the caſe of all other debts, 
But the obligation on the huſband ceaſes on the death of his 
wife, the relation being then diſſolved. Upon a motion to 
quaſh an order of juſtices, upon the father to maintain his 
wife's daughter by a former huſband, his wife being dead ; 
the court decreed that the huſband ought to provide for the 
daughter-in-law during the wife's life, in the right of his 
wife; but when the wife dies the relationſhip is diſſolved, 
and he is not by any means obliged to provide for the 
daughter-in-law after her mother's death *, But a father is 
not bound to maintain his ſon's wife, as was determined in 
the caſe of the king againſt Dempſon, M. 7, Geo. II. It 
was moved to quaſh an order upon the father to pay a certain 
ſum weekly to his ſon's wife; his ſon having run away from 
her as ſoon as he married her; and ſhe having had a child in 
the mean time. To this order two exceptions were taken. 
iſt, That it appears the ſon's wife was an adultreſs, and 
that a ſentence of divorce a menſa et thoro had been pro- 
nounced for adultery, and therefore the huſband himſelf 
would not have been bound to maintain her, much more the 


443 Eliz. c. 2. © T. 9. Ann Q, againſt Clentham, Foley, 39, 42+ 
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huſband's father could not. . To this it was anſwered, and 
allowed by the court, that whatever effect this act of the wife 
| might have upon the huſband, it could not have any upon 
the pariſh, ad. It was objected that the ſtatute extends only 
to natural relations, . and the court was of opinion that this 
objection was concluſivef, Nor does it appear that the 
ſon-in-law is bound to maintain. his wife's: mother. Pratt 
chief juſtice, By the law of nature a: man was bound to 
take care of his own father and mother, but there being no 
temporal obligations to enforce this law, it was found ne- 
ceſſary to eſtabliſh it by act of parliament z and that can be 
extended no further than the law of nature went before ; 
and the law of nature doth not reach to relations in laws. 
If the father be living, but is not of ability to maintain his 
child, the grandfather being of ability, may be compelled to 
keep the grandchild ®, But whether by this act of Elizabeth 
the obligation of maintenance is laid on grandchildren to- 
wards. their grandfathers and grandmothers, hath not been 
determined by any caſe before a court. Holt chief juſtice 
' aſſerted, that the word children in the ſtatute, ſhould be un- 
derſtood to extend to grandchildren l. But this obligation 
on the parents to maintain their children extends no further 
after they become of age, or twenty-one years, than to ſuch 
as are impotent, or incapable of procuring a ſubſiſtence for 


_ * themſelves by their induſtry. Nor dues the law exact a 


liberal allowance : for the forſeiture on withholding this 
ſupport is only 208. a month; but then it muſt be remem- 
bered that the ſtatute by which this forfeiture is incurred, 
has been enacted ſo long fince as the year 1601, fo that the 
intention of the legiſlature at the time of enacting this law is 
now almoſt defeaced by the great difference in the value of 


f Str. 955. 5 Caſe of the king againſt Munden, T. 5. Geo. I. Str. 190. 
h Cafe of Queen agaiult ſuyce, M. 5 Anu, Vin, tit. Poor, c. 3. 1 Cale 
of 8. 210. ; 
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money now, and at the time of laying on the fine, by the 
tapid flow of wealth from the eaſtern and weſtern quarters of 
the globe into Europe, But the obligations laid on natural 
relations to maintain each other, is confidered to extend 
further than the penalty incurred by the ſtatute, in caſe of 
ability in the party : as appears by the caſe of the king againſt 
Robinſon, T. 32 & 33 G. II. The defendant was indicted 
for ref aſing to obey an order of ſeſſions, for maintaining his 
two infant grandchildren, It was moved in arreſt of judg- 
ment, and urged, that this is a new offence ; and where a 
ſtatute creates a new offence, and gives a particular penalty, 
and a ſpecific method of recovering the ſame, that courſe | 
ought to be purſued, and the party ſhall not be puniſhed by 
indictment. By lord Mansfield chief juſtice, The rule is 
certain, that where a ſtatute creates a new offence by prohi- 
biting and making unlawful, what was lawful before, and 
appoints a ſpecific remedy againſt ſuch' new offence, by a 
particular ſanction, and particular method of preceeding, 
that method muſt be purſued, and no other. But where 
the offence was antecedently puniſhable by a common law 
proceeding, and a ſtatute preſcribes a particular remedy by 
a ſummary proceeding, there either method may be purſued, 
and the proſecutor i is at liberty to proceed either at common 
law, or in the method preſcribed by the ſtatute. Becauſe 
there the ſanction is cumulative, and doth not exclude the 
common law puniſhment. In the preſent caſe a 
exiſted before the ſtatute of 43 Elizabeth, for diſobedience 
to an order of juſtices i is an offence indictable at common law. 
$0 that here are two remedies; one to proceed by way of 
indictment for diſobeying the order, where the weekly pay- 
ment is neglected, or refuſed to be made; the other to diſtrain 
for the 208. penalty, after neglect of payment for a month. 
The former method has been taken in the preſent caſe: and 
there is no doubt but an indictment will lie for diſobeying 
A 2 an 
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-an order of tens. And the court were unanimouſly of 
opinion, that the judgment ought not to be arreſted®, It 
has been further found expedient to reſcue children from an 
unnatural antipathy which their parents might conceive 
againſt them, in conſequence of religious bigotry, There- 
fore it is enacted, that if any Popiſh parent ſhall refuſe to 
allow his Proteſtant child a fitting maintenance, with a view 
to compel him or her to change their religion, the lord 
.chancellor may, by an order of court, oblige him to make a 
reaſonable and proper proviſion', After the paſling of which 
act a circumſtance happened which was not then foreſeen, 
The only daughter of a wealthy Jew embraced chriſtianity, 
for which her father turned her out of doors, and refuſed to 
afford her any aſſiſtance ; ſhe applied to the lord chancellor 
for relief, but the court was of opinion that ſhe could claim 
none, which occaſioned another act of. parliament to be 
paſſed, by which Jewiſh parents were ſubjeRed to the autho- 
rity of the lord chancellor, exactly in the ſame manner as 
thoſe of the Romiſh perſuaſion by the former act, when 
their children embraced proteftantiſm®, The father is 
conſidered as in duty bound to give his children an education 
ſuitable to his rank and ſtation in life; but no compulſory 
law exiſts againſt ſuch cruel and unnatural fathers as are 
totally indifferent about the future welfare of their offspring, 
and ſuffer them to be expoſed to the fatal conſequences which 
follow from an early habit of ignorance and idleneſs. In- 
deed many wholeſome laws have been made with a deſign to 
prevent the children of the poor from being infected with 
theſe baneful qualities. The numerous charity ſchools in 
every part of England have a very ſalutary tendency to ren- 
der the infant poor tractable and orderly; and perhaps ſuch 
regulations are the only means which can be properly taken 


* 1 Burr, Manſ. 399. & 12 W. c. 4. m 1 Ann, St. 1. c. 30. 
to 
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to guard againſt the neglect and indifference of poor parents 
to their children, and prevent the injuries which the ſtate 
ſuſtains from a profligate and ſordid body of poor. And 
further, the overſeers of pariſhes are empowered by the 
ſtatutes for apprenticing poor children, to place them out at 
the public expence, in ſuch a manner as ſhall render them of 
advantage to the community, according to their abilities and 
ſtation. *©* It is not eaſy to imagine or allow,” ſays baron 
Puffendorf, “that a parent has conferred any conſiderable 
benefit vpon his child by bringing him into the world, if he 
afterwards entirely neglects his culture and education, and 
ſuffers him to grow up like a mere beaſt, to lead a life uſeleſs 
to others, and ſhameful to himſelf, Yet the municipal laws 
of moſt countries ſeem to be defective in this point, by 
not conſtraining the parent to beſtow a proper education 
upon his children, Perhaps they think it puniſhment 
enough to leave the parent, who neglects the inſtruction of 
his family, to labour under thoſe grieſs and inconveniences 
which his family ſo uninſtructed will be ſure to bring upon 
bim a. The attention of our laws ſeem to be principally 
directed to prevent the principles of Popery being inſtilled 
into young minds: for by two acts of parliament it is 
enacted o, that if any perſon ſends any child under his go- 
vernment beyond the ſeas, either to prevent its good educa- 
tion in England, or in order to enter into, or reſide in any 
Popiſh college, or to be inſtructed, perſuaded, or ſtrength- 
ened in the Popiſh religion, in ſuch caſe the child itſelf is 
ſubjected to certain diſabilities, being thereby diſabled from 
taking any gift, conveyance, deſcent, deviſe, or otherwiſe, 
of any lands or goods until they conform. The parent, or 
perſon ſending, ſhall forfeit x001. which ſhall go to the ſole 


n Puffend, L. of N & N. b. 6. e. 2. ſect. 12, 0 1 J. I. c. 4. 
3 J. I. e. g. 
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uſe and benefit of him that ſhall diſcover the offence; and 
by a ſubſequent ſlatute v, if any parent or other ſhall ſend 
dr convey any perſon beyond ſea, to enter into, or be reſident 
in, or trained up in any priory, abbey, nunnery, Popiſh 
univerſity, college, or fchool, or houſe of Jeſuits, or prieſts, 
or any private Popifh family, in order to be inſtructed, per- 
ſuaded, or confirmed in the Popiſh religion; or ſhall con- 
tribute any thing towards their maintenance when abroad, 
by any pretext whatever ; the perſon both ſending and ſent, 
mall be diſabled from ſuing in law and equity; or to be exe- 
cutor or adminiftrator to any perſon z or to enjoy any legacy 
'or deed of gift, or to bear any office in the realm ; and ſhall 
forfeit all his goods and chattels ; and likewiſe all his real 
eſtate for life. But theſe penal ſtatutes ſeem not to have 
effectually prevented the practice which they prohibit. 


Although there are no pofitive laws to compel a father to 
give his children a proper education, yet the law inveſts a 
father with a power ſufficient to keep his children in ſub- 
jection and obedience. He may lawfully correct his child 
whilſt under age; and his conſent is now become abſolutely 
neceſſary to the marriage of a child during minority; and 
that being withheld renders a marriage void. But our law 
gives a parent no right in the property of his ſon, any further 
than by making him the guardian or truſtee of his child 
during his minority. But when the minor comes of age, 
the father is bound to render an account of the produce. 
Further, he may claim the benefit of his children's labour 
whilſt he ſupports them, and they live with him, Art the 
age of twenty-one years the power of the father ceaſes ; but 
until then it is not diſſolved even by his death, for he may 
by will appoint a guardian to his children, either born or 
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unborn 4%. He may alſs delegate a part of his authority, 
during his life, to the tutor or ſchoolmaſter of his child; 
who is then in loco parentis, and as ſuch has a portion of the 
power of the parent veſted in him, viz, of reſtraint and 
correction, as may be neceſſary to anſwer the purpoſes for 
which he is employed. 


A parent may lawfully maintain and uphold his children 
in their law-ſuits, without being ſubject to a proſecution on 
the charge of maintaining quarrels, which the law imputes 
to all ſuch perſons as uphold another in a ſuit or proſe- 


cution v. 


A parent is juſtified in an aſſault and battery in defence of 
the perſon of his child : nay to ſuch lengths does the law 
allow the natural atfection of a parent to his children to carry 
him, that where a man's ſon was beaten by another boy, 
and the father went near a mile to find the aggreſſor, and 
there revenged the ſon's quarrel by beating the other boy, 
of which beating he afterwards died, it was not held murder, 
but manſlaughter merely*, In like manner a child is juſti- 
fied in defending the perſon of his parent, or in maintaining 
his ſuit in a court of law; and no miſconduct and worth- 
leſſneſs in the parent is admitted to diſſolve that natural right 
which a parent has to protection and relief from his child, 
whenever he becomes ſo unhappy as to ſtand in need of it. 
A father may be a competent witneſs for or againſt his 
ſon ; or the ſon for or againſt the father; the relationſhip 
may be an exception to the credit or credibility of the witneſs, 
but is no exception againſt the competency. But ſuch re- 
lationſhip is a good cauſe of challenge againſt a juror. 


q x2 Car. II. c. 24. r 2 Inſt. 564. 1 Hawk, 131. * Cro, Ja. 296, 
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A parent has a right te diſpoſe of his property by will ag 
he pleaſes. It being looked upon as a natural right of a free 
man to diſpoſe of his effects as well as of himſelf ad libitum, 
without any other reſtraint than the ſafety and welfare of the 
ſtate in which he lives render neceſſary, By the ancient cuſtom 
of London indeed, which was formerly univerſal throughout 
the whole kingdom, the children of freemen were entitled to 
one-third of their father's effects, to be equally di ided 
among them, of which he could not deprive them ; but this 
cuſtom was annulled by act of parliamentin 1724; and among 
perſons of rank and fortune a competency is generally pro- 
vided for younger children, and the bulk of the eſtate ſettied 
on the eldeſt by marriage articles. The courts of juitice 
likewiſe always extend the utmoſt poſſible liberality of deci- 
ſion in favour of children, and will not ſuffer them to be 
diſinherited by any expreſſions that are dubious or ambiguous, 
but the teſtator's intentions muſt be clearly and unqueſtion- 


ably apparent 


Of Baptiſm. 


({Onerrning baptiſm of infants by laymen, or by women 

in particular caſes, the following ordinances are in 
force, Women, when their time of child- bearing is near at 
hand, ſhall have water ready for baptizing the child, in 
caſes of neceſſity, the form of which baptiſm ſhall be: 
I cryften thee in the name of the Fader, and of the Sone, and of 
the Holy Geſle. And infants thus baptized when in imminent 
danger, ſhall not be re-baptized ; but the prieſt ſhall ſupply 
afterwards the reſt of the ceremony of baptiſm*, And in 
ſuch caſes of extremity, where the child is baptized at home, 
the water uſed in baptiſm ſhall be either poured into the 
fire, or carried to the church to be put into the font ; and 


u Geo. I. c. 11. See page 223" Lex. 130. = Lind. 63. 344+ 41. 
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the veſſel ſhall be burnt, or applied to the uſes of the church », 
And the rubrick of the Common Prayer gives the following 
directions concerning baptiſm. ** And alſo they ſhall warn 
« them, that without great cauſe they procure not their 
« children to be baptized at home in their houſes, And 
« when great need ſhall compel! them ſo to do, then baptiſm 
te ſhall be adminiſtered on this faſhion : firſt let the lawful 
4 miniſter, and them that be preſent, call upon God for his 
&« grace, and ſay the Lord's prayer, if the time will ſuffer : 
and then the child being named by ſome one that is pre- 
« ſent, the ſaid miniſter ſhall dip it in the water, or pour 
« water upon it,” But biſhop Fleetwood ſays, the church 
does not hold lay-baptiſm to be invalid: and he directs that 
baptiſm ſhall, from indiſpenſible neceſſity, be had if poſſible. 
And he directs it as the ſentiment of the church on that 
point, that lay-baptiſm be adminiſtered when a lawful mi- 
niſter cannot be had, rather than none at all *. 


Of Popiſh Baptiſm. 
VERY Popiſh recuſant ſhall within one month next 
after the birth of any child, cauſe it to be baptized by a 
lawful miniſter in open church ; or if it is infirm, to be 
baptized by a lawful miniſter in his own houſe, on pain of 
100l, one third to the king, one third to him who ſhould 
ſye, and one third to the poor ?, 


Of Abduftion of a Child from its Father, 


TT is a matter of doubt, whether the taking away a child 

from its father is conſidered by the common law as a civil 
injury. Indeed before the abolition of the tenure in chivalry, 
it was equally a doubt whether an action would lie for taking 
and carrying away any other child beſides the heir. The loſs 
or value of the heir's marriage was made the only ground or 
cauſe of action. But this point was not univerſally aſſented 


Lind. 241. x Fleetwood's Works, 530 3 Ja. le. 5. ſect. 14. 
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to: others holding, that an action would lie for the taking 


away any of the children, as the parent had an intereſt in 
them all, to provide for their education *, The learned 
commentator on the laws of England is of opinion, that be. 
fore the abolition of feodal tenures, it was an injury to the 
father to take away any one of his children equally with the 
heir ; ; and therefore ſuppoſes that it ſtill remains an injury 
at common law, and is remediable by a writ of raviſhment, 
or action of treſpaſs vie et armis de filio (vel filia) rapto vel ab- 
ducto . In the ſame manner as the huſband may have it on 
account of the abduction of his wife d. And the act 4&5 
Phil, & Mary, c. 8. ſubjects any one above the age of four- 
teen years to two years impriſonment, or a fine at the diſcre- 
tion of the court, Who ſhall take away any maid, or woman 
child, under the age of ſixteen years, from the cuſtody and 
againſt the will of her father, or ſuch as havea right of guar- 
dianſhip over her ©, 


May 26, 1758, an Habeas Corpus directed to James 
Clarke, Eſq; having been iſſued by lord Mansfield, com- 
manding him to have before his lordſhip the body of Lydia 
Henrietta Clarke, his daughter, then detained in his cuſtody, 
together with the day and cauſe of her taking and detainer. 
The ſaid Lydia Henrietta Clarke was this day produced in 
court. Mr. Clarke, the young lady's father returned, 
that ſhe was his daughter, and that on the 22d of March 
laſt, without any leave from, or nctice to him or his wife, 
(her mother) {he ſecretly went away from his houſe in 
Great Ormond Street, and took with her a box or bundle 
containing ſeveral ſorts of wearing apparal, and about 271. 
in money. That being credibly informed that his daughter 
had been enveighled away from him by the inſtigation of ane 
James Mervin, a perſon of no viſible occupation or ſubſtance, 


| ® Cro, Eliz, 770. a F. N. B. gog d Blackſt. b. III. c. 8, 
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nor keeping any houſe, with deſign to marry her to one Jo- 
ſeph Iſgrave, who is under age, and who about two years 
ago ſerved the {aid James Clarke as a foot- boy, and is yet 
in no better condition, and that they were all gone together 
into the Ile of Thanet, where they were to get a licence for 
ſuch marriage, He being under great concern for the wel- 
fare of his ſaid daughter; and in order to prevent the mar- 
riage, (ſhe being entitled to a conſiderable fortune after her 
mother's death, and being his only child) took a journey to 
find them out, and (if in his power) to prevent the intended 
marriage ; and gave directions to his nephew, Mr, Peter 
Starkie Floyer, to go in queſt of them; and if he found 
them, to endeavour to prevent the marriage, and to bring his 
daughter to him, That his nephew found them at a place 
called Broad Stairs in the Iſle of Thanet, where James Mer- 
vin paſſed for the uncle of Miſs Lydia Henrietta Clarke; 
that ſhe came home with his nephew to her father's houſe in 
Great Ormond Street, where ſhe arrived the 7th of April 
laſt, and James Mervin came with her as far as Canterbury, 
but Joſeph Iſgrave ran away, and as James Mervin pre- 
tends is gone to Holland, T hat on her being thus brought 
home to him, he did, in the tendereſt manner, repreſent to 
her the ruin ſhe was inevitably falling into, if ſhe purſued a 
deſign of marrying a perſon ſo much inferior to herſelf, and 
who having no viſible way of livelihood, muſt reduce her 
to the utmoſt neceſſity and want, as well as diſgrace and 
ſhame, Whereupon ſhe aſſured her father, that ſhe was 
not married, He through his duty as a parent, and from 
the affection which he bore her, received her into his houſe, 
and the mildeſt and beſt endeavours have been uſed to diſ- 
ſuade her from ſuch marriage, ſuch endeavours extending 
no further than what he humbly conceives to be conſiſtent 
with that parential care which may be uſed by a parent to- 
wards his child ; and no ſeverity whatever has been uſed to 
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. her. That ſhe has ever ſince her return, of her own ac. 
cord continued to live and reſide with her father; and ill 
doth reſide with him at his houſe of her own accord, and 
under no reſtraint whatever,” — The Habeas Corpus was 
iſſued upon an affidavit made by James Mervin abovemen- 
tioned, who made out a very plauſible caſe, fully ſufficient, 
if true, to obtain the writ, but which was now alledged by 
Mr. Norton (of counſel with Mr. Clarke) to be abſolutely 
and utterly falſe in fat. In it the young lady was ſworn 
to be of full age, (viz. about twenty-two years) which was 
true; but it is alſo alledged, that ſhe had been hardly uſed, 
and confined by her father, and other circumſtances which 
were falſe. Lord Mansfield aſked her, whether ſhe deſired 
to continue with her father or to go elſewhere ? She an- 
ſwered, to continue with her father, who had always uſed 
her with great tenderneſs, and much better than ſhe de- 
ſerved, Upon which the court told her, ſhe was at liberty 
to go.— Then Mr. Norton moved, that Mervin's affidavit 
might be filed, together with the return of the writ, as Mr, 
Clarke was determined to proſecute him for perjury. The 
court ordered it to be ſo, and recommended the proſecution 
very ſtrongly ©.—22d of June, 1763, a writ of Habeas 
Corpus was directed to Sir Francis Blake Delaval, com- 
manding him to produce the body of Ann Catley, in the 
court of King's Bench. And a charge was likewiſe brought 
againſt him, together with William Bates and John Faine, 
for joining in an unlawful combination and conſpiracy to 
remove this girl, an infant, about eighteen years of age, out 
of the hands of the defendant Bates, a muſician, to whom 
ſhe was bound apprentice by her father, (a gentleman's 
coachman) without the knowledge or conſent of the ſaid 
Catley her father, and to place her in the hands of Sir Francis, 


e King againſt James Clarke, Eſq; T. 31 Geo, II. 1 Burrow's, Mansf, 6c. 
| | for 


PARENTS avp CHILDREN. 363 


for the purpoſe of proſtitution.— The court did not think 
proper to deliver the girl to her father, ſhe having ſworn to 
have received ill uſage from him before ſhe was put out ap- 
prentice ; but diſcharged her from all reſtraint, and left her 
at liberty to go where ſhe would ; and declared, that who- 
ever ſhould moleſt her on her departure, did it at their peril, 
There having been cauſe ſhewn why an information 
ſhould not be exhibited againſt the defendants for certain 
miſdemeanors, lord Mansfield ſpoke as follows : This is a 
motion for an information againſt the defendants, for a con- 
ſpiracy to put this young girl, an apprentice to one of them, 
into the hands of a gentleman of rank and fortune, for the 
purpoſe of proſtitution, contrary to decency and morality, 
and without the approbation or knowledge of her father, 
who proſecutes them for it, and has now cleared himſelf of 
all imputation, and appears to be an innocent and an injured 
man, The fact uncontroverted is this: A female infant, 
then about fifteen years, was bound apprentice by her father 
to the defendant Bates, a muſic-maſter ; the girl appeared to 
have natural talents for muſie; the father became bound to 
the maſter in the penalty of 200l. for his daughter's per- 
formance of the covenants contained in the indenture: ſhe 
became eminent for vocal muſic, and thereby gained a great 
profit to Bates her maſter. During her apprenticeſhip ſhe 
is debauched by Sir Francis Delaval, whilſt ſhe reſides in the 
houſe of Bates's father, as Bates himſelf was a ſingle man 
and no houſekeeper, In April laſt Bates her maſter indi- 
reckly aſſigns her to Sir Francis, as much as it was in his 
power to aſſign her over; and this is done plainly and mani- 
feſtly for bad purpoſes, Bates at the ſame time releaſes the 
penalty to the father, but without his application, or even 
privity ; and receives the 2001. from Sir Francis by the 
hands of his taylor, who is employed to pay it Bates, Sir 


F rancis alſo enters into a bond to Bates to ſecure to him the 
| profits 
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profits arifing from the girl's ſingiag this ſummer at Mary. 
bone; and then ſhe is indentured to Sir Francis Delaval to 
learn muſic of him: and ſhe covenants with him, both in 
the uſual covenants of indenture of app: enticeſhip, and 
likewiſe in ſeveral others, as, not to quit even his apart- 
ments, &c. Theſe articles between the parties are ſigned 
by all but the father ; and a bond is drawn from him, in the 
penalty of 2001. for his daughter's performance of theſe co- 
venants, which he never executed: and the girl goes and 
lives, and ftill does live with Sir Francis, notoriouſly as a 
kept miſtreſs, Thus ſhe has been played over by Bates into 
his hands for this purpoſe. No man can avoid ſeeing all this, 
let him wink ever ſo much. I remember a cauſe in the 
court of Chancery, wherein it appeared that a man had 
formally afigned his wife over to another man; and lord 
Hatdwicke directed a proſecution for that tranſaction, as 
being notoriouſly and groſly againſt public decency and good 
manners, And ſo is the preſent caſe, It is true that many 
offences of the incontinent kind fall properly under the ju- 
riſdiction of the Eccleſiaſtical court, and are appropriated 
to it ; but if you except thoſe appropriated caſes, this court 
is the cos morum of the people, and has ſuperintendency 
of offences contra bonos mores; and upon this ground both 
Sir Charles Sedley and Curl, who had been guilty of 
offences againſt good manners, were proſecuted here, How- 
ever, there is beſides this in the preſent caſe, a conſpiracy 
and confederacy among the defendants, which are clearly 
and indiſputably within the proper juriſdiction of this court: 
and in the conſpiracy there are three concerned, Bates, the 
maſter, clearly knew of the connection between Sir Francis 
and his apprentice in February: buc he gave no notice at all 
about it to her father till a conſiderable time after he knew 
it himſelf, and at laſt neither tells nor hints to him any 


thing further, than that ſhe had been ſeen riding in the park, 
attended 
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attended by a ſervant of Sir Francis Delaval, and that ſhe 
neglected her buſineſs and his inſtructions, and recom» 
mended her mother taking a lodging for her, and lodging 
with her, In April he enters into this tranſaction with Sir 
Francis, who is to pay him the penalty of the original in- 
dentures, and then to have the girl. Yet of all this he gives 
no notice to the father. Bates“ own affidavit is highly im- 
probable z and though the girl in her's ſwears, to exculpats 
Bates as well as Sir Francis Delaval, yet it is plainly diſco- 
yerable from what ſhe ſwears, that Bates account is not a 
true one. Bates therefore ought clearly to be included ig 
the rule for an information, "Then as to Faine the attorney. 
Though I never heard any imputation on him before, yet in 
this inſtance he has certainly acted inconſiſtently with the 
duty of his profeſſion, and that chaſtity of character which 
it is incumbent upon an attorney always to ſupport, He 
has drawn and prepared all theſe inſtruments ; and the in- 
dentures, whereby this girl, already bound to Bates, binds 
herſelf apprentice to Sir Francis Delaval, to be taught muſic 
by him, and all the covenants contained in it ; and was privy 
to the compenſation that Bates received from Sir Francis, ſo 
that it was impoſſible for him to be ignorant of the real in- 
tention of this tranſaction, He could not imagine that ſhe 
really bound herfelf to Sir Francis to be taught muſic by 
him, but muſt undoubtedly have been conſcious of the true 
Purpoſe for which theſe deeds and writings were calculated, 
He therefore ought to be included in the abſolute rule for an 
information. Then as to Sir Francis himſelf there can remain 
no doubt. Therefore let the rule be abſolute for all three. 
«=T he. plaintiff's daughter being about twenty-three years 
of age, hired herſelf to one Saul as a ſervant, and went to 
live with him, and ſerved him ſome time. During her ſer- 
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vice ſhe was gotten with child by the defendant Parkes, and 
becoming big with child, and unable thereby to perform 
her ſervite as ſhe was uſed and ought to do, ſhe was dic. 
Charged by her maſter Saul, who paid her her wages in pro- 
portion to the time ſhe had ſerved him; and the plaintiff 
her father received her when no one elſe would, and lodged 
and boarded her in his houſe; ſhe was there delivered of a 
male baſtard child, and the plaintiff her father maintained 
her at his own expence in her lying-in. The queſtion 
which aroſe at the trial, and which was reſerved for the 
opinion of the court of King's Bench was, whether the 
plaintiff could maintain this action? Mr. Davenport for 
the plaintiff endeavoured to ſhew that he could. Firſt, the 
action is'maintainable by the father upon the footing of being 
her maſter; he-alledged in the declaration per quod ſervitium 
amiſit. He agreed that no action would lie but by rea- 
ſon of the loſs of her ſervice, No action lies for aſſaulting 
and getting a daughter with child, but if he that does it 
enters the father's houſe, and aſſaults the daughter, and 
gets her with child, the father may maintain an action for 
entering his houſe, and aſſaulting his daughter, and getting 
der with child. Saul the maſter here ſuſtains no damage, 
for he diſcharges her as ſoon as ſhe became unſerviceable to 
him, and paid her wages only in proportion to her paſt ſer- 
vices. - The father is obliged to maintain his child thus diſ- 
charged helpleſs, and unable to maintain herſelf*; there- 
fore from the conſequential damage, an action is maintain- 
able by her father, in whoſe houſe ſhe reſided, and where 
ſhe muſt in this caſe be conſidered as a ſervant ; and her 
being twenty-three years of age makes no difference, This 
young woman's maſter could not bring an action againſt this 
defendant ; nobody but the father could fue ; and the da- 
mage is the ſame to him, whether ſhe is over or under 
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twenty-one, Mr. Wallace for the defendant inſiſted, that 
the father's intereſt in the child, whatever it might be during 
infancy, ceaſes at the child's coming to the age of twenty- 
one years, Many injuries may be done to a child which 
are not the ſubjects of actions by the father. Indeed an 
action will lie by a father for taking away his ſon or his 
daughterf, and the father has an intereſt in his heir t. But 
an action will not lie for debauching his daughter *, If the 
father maintains the daughter in his own houſe, he is en- 
titled to her ſervice, and may maintain an action for the 
loſs of her ſervice ; but here ſhe was hired out to ſervice in 
another man's houſe, It is not ſtated here that the woman 
was unable to maintain herſelf, or that the father was un- 
able to maintain her. It appearing that the parties were 
poor, the court propoſed a compromiſe, which was ac- 
cepted, By which it was agreed, that all proceedings ſhould 
be ſtayed without coſts on either ſide, Lord Mansfield ad- 
drefing himſelf to Mr. Wallace ſaid: It is not upon any 
doubt in point of law that J propoſe this compromiſe. 
Meaning the reporter ſuppoſes, that he was clear with Mr. 
Wallace, that this action could not be maintained, and 
therefore in compaſſion to the plaintiff, whoſe daughter had 
been injured by the defendant, the court wiſhed to ſave him 
from the payment of coſts . 


F any one takes away another's child and cloaths it, af- 

terwards the father retakes it back, the garments ſhall 

ceaſe to be the property of him who provided them, wie 
now annexed to the perſon of the child &. 


F. N. B. 260. 5 Plow. 267. h 2 L. Raym. 1032. 
i Poſtlethwayte againſt Parkes, E. 6 Geo. III. 3 Bur, Manſ. 1878. 
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The Law of Deſcents, ſo far as it relates to Parent: gu 
Children. | 


LL inheritances lineally deſcend to the iſſue ©; the 
perſon laſt actually ſeiſed, in infinitum ; but never line- 

ally aſcend. No perſon can be actually and completely the 
heir of another, until the anceſtor is dead, Whilſt the an- 
ceſtor is living, the perſon who is the next in the line of 
ſucceſſion, is called an heir apparent, or heir preſutnptive; 
Heirs apparent are ſuch, whoſe right of inheritance is in- 
defeaſible, provided they outlive the anceſtot z as the c!deſt 
ſon, or his iſſue; who muſt by the courſe of the common 
law be heirs to the father whenever he happens to die. Heirs 
preſumptive ate ſuch, who if the anceſtor {ould die imme- 
diately, would in the preſent circumſtances of things be his 
heirs; but whoſe right of inheritance may be defeated by 
the contingency of ſome nearer heit being born; as a bro- 
ther or nephew, whoſe preſumptive ſucceſion may be de- 
ſtroyed by the birth of a child; or a daughtef, whoſe pre- 
ſent hopes may be cut off by the birth of a ſun. Nay, 
even if the eſtate had deſcended by the death of the owner, 
to ſuch brother or nephew, or daughter; in the former eaſes, 
the eſtate ſhall be diveſted and taken away by the birth of a 
poſthumous child; and in the latter, it ſhall alſo be totally 
diveſted by the birth of a poſthumous ſon . The total ex- 
eluſion of parents, as well as all lineal anceſtors, from ſuc- 
ceeding to a real eſtate of their offspring, is peculiar to 
the Engliſh laws, and ſuch as are derived from the ſame 
ſources. An inheritance in lands or tenements cannot be 
derived from him who hath not had actual ſeiſin of ſuch lands 
or tenements; which ſeiſin is made either by his own en- 


e Bro. tit, Deſcent, 58. 
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tance thereon, or by the poſſeſſion of bis own or his an- 
ceſtor's leſſee for years; or by receiving rent from a leſſee f, 
Or in hereditaments incorporeal, he muſt have what is deem- 
el equivalent to corporal ſeiſin; ſuch as the receipt of rent, 
he preſentation to a church in caſe of an advowſon, and 
he death of the incumbent ; but the bare title, or right of 
being ſeiſed, does not make him an · anceſtor in the property, 
except in an advowſon, where the right of preſentation has 
tot been exerciſed by the anceſtors, becauſe no vacancy has 
uppened. Sons inherit in preference to daughters. Thus, 
if a man dies, leaving two ſons and two daughters, his eldeſt 
ſon enters on the inheritance ; who, if he dies without iſſue, 
is ſucceeded hy his brother: neither of the daughters inhe- 
titing unleſs their ſecond brother dies without ifſue, and 
then they jointly enter on the eſtate in coparcenary s. The 
true reaſon of preferring the males muſt be deduced from 
ſeodal principles, the Roman law making no ſuch diſtinc- 
tion, By the genuine and original policy of the feodal con- 
ſtitution, no females could ever ſucceed to a proper feud, 
inaſmuch as they were incapable of performing thoſe mili- 
tary ſervices, for the ſake of which that ſyſtem was eſta- 
bliſhed d. But our law does not extend to a total excluſion 
of fetnales, as the Salic law and others, where feuds were 
more ſtrictly retained ; it only poſtpones them to males; for 
though daughters are excluded by ſons, yet they ſucceed 
defore any collateral relations. It appears therefore, that 
the eldeſt male in equal degree ſucceeds, to the excluſion of 
the reſt, but that females inherit all alike. This right of 
primogeniture in males, ſeems anciently to have obtained 
among the Jews, in whoſe conſtitution the eldeft ſon had 
a double portion of the inheritance ;, In the ſame manner 
as with us, by the Jaws of king Henry the Firſt, the eldeſt 


f Co. Lit. 15. g See page 117. h See pages 1079—110» 
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ſon had the capital fee, or principal feud of his father's po. 
ſeſſions, and no other pre-eminence; and as the eldeſt daugh- 
ter had afterwards the principal manſion when the eſtate de. 
ſcended in coparcenary i, The Greeks, the Romans, the 
Britons, the Saxons, and originally even the feodiſts di- 
vided the lands equally ; ſome among all the children at 
large, ſome among the males only. This is certainly the 
moſt obvious and natural way, and has the appearance, at 
leaſt in the opinion of younger brothers, of the greateſt im- 
partiality and juſtice, But when the emperors began to 
create honorary feuds, or titles of nobility, it was found ne- 
ceſſary (in order to preſerve their dignity) to make them 
impartable, or, (as they ſtyled them) feuda individua, and 
in conſequence deſcendible to the eldeſt ſon alone. This 
example was further enforced by the inconvenience that at- 
tended the ſplitting of eſtates ; namely, the diviſion of the 
military ſervices ; the multitude of infant tenants incapable 
of performing any duty ; the conſequent weakening of the 
ſtrength of the kingdom, and the enducing younger ſons to 
take up with the buſineſs and idleneſs of a country life, in- 
ſtead of being ſerviceable to themſelves and the public, by 
engaging in mercantile, in military, in civil, or in eccleſi- 
aſtical employments k. Theſe reaſons occaſioned an almoſt 
total change in the method of feodal inheritances abroad, fo 
that the eldeſt male began univerſally to ſucceed to the whole 
of the lands in all military tenures ; and in this condition 
the feodal conſtitution was eſtabliſhed in England by William 
the Conqueror !.—Soccage eſtates, as they were not held for 
ſuch purpoſes as feodal ones, the ſame reaſons for deſcent 
by primogeniture could not operate towards them, Such 
eſtates therefore in ancient times frequently deſcended to all 
the ſons equally ; ; but they afterwards became ſubject to the 
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ſame mode of deſcent as lands in chivalry, and at this time 
the law ſo determined it, except where gavelkind tenure 
prevailed, which is in the county of Kent alone, But with 
regard to females, the law has ever remained uniform and 
fixed ; they being alike incapable of performing perſonal 
ſervice, there ſeemed to be no good reaſon for preferring the 
eldeſt. And the other principal purpoſe the prevention of 
the too minute ſubdiviſion of eſtates, was left to be conſi- 
dered and provided for by the lords, who had the diſpoſal of 
theſe female heireſſes in marriage. However, the ſucceſſion 
by primogeniture, even among females, took place as to the 
inheritance of the crown, wherein the neceſſity of a ſole 
and determinate ſucceſſion is as great in the one ſex as the 
other. And the right of the ſole ſucceſſion, though not of 
primogeniture, was alſo eſtabliſhed with reſpect to female 
dignities and titles of honour ; for if a man holds an earldom 
to him and the heirs of his body, and dies, leaving only 
daughters, the eldeſt ſhall not of courſe be counteſs, but 
the dignity is in ſuſpenſe or obeyance till the king ſhall de- 
clare his pleaſure, For he being the fountain of honour, 
may confer it on which of them he pleaſes ®, The child, 
grandchild, great grandchild, and ſo on in infinitum of the 
eldeſt ſon, ſucceeds before the youngeſt ſon, and theſe are 
each entitled to the preciſe quantum which their anceſtor 
would be were he living. This mode of repreſentation is a 
neceſſary conſequence of the double preference given by our 
law, firſt to the male iſſue, and next to the firſt born among 
the males; to both which the Roman law is a ſtranger. 
For if all the children of .three ſiſters were in England to 
claim per capita, in their own-rights, as next of kin to the 
anceſtor, without any reſpe& to the ſtocks from whence 
they ſprang ; and thoſe children were partly male and partly 
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female; then the eldeſt male among them would exclude 
not only his own brethren and ſiſters, but all the iſſue of 
the other two daughters; or elſe the law in this inſtance 
muſt be inconſiſtent with itſelf, and depart from the prefe- 
rence which it conſtantly gives to the males, and the firſt 
born among perſons of equal degree ; whereas, by dividing 
the inheritance according to the roots, or irpes, the rule of 
deſcent is kept uniform and ſteady. The iſſue of the eldeſt 
ſon excludes all other pretenders, as the ſon himſelf, if liv- 
ing, would have done the ſame. And among theſe ſeveral 
iſſues, or repreſentatives of the reſpective roots, the ſame 
preference to males, and the ſame right of primogeniture 
obtain, as would have obtained at the firſt among the roots 
themſelves, the ſons or daughters of the deceaſed : as, if a 
man hath two ſons, A. and B. and A. dies, leaving two ſons, 
and then the grandfather dies. In ſuch caſe the eldeſt fon 
of A. ſhall ſucceed to the whole of his grandfather's eſtate ; 
and if A, had left only two daughters, they ſhould have ſuc- 
ceeded alſo to equal moieties of the whole, in excluſion of 
B. and his iſſue, But if a man has only three daughters, 
C. D. and E. and C. dies, leaving two ſons ; D. leaving 
two daughters; and E. having a daughter, and a ſon who 
3s younger than his ſiſter; here, when the grandfather is 
dead, the eldeft ſon of C. hall ſucceed to one third, in ex- 
tluſion of the younger; the two daughters of D. in part- 
nerſhip to another third ; and the ſon of E. to the remain- 
ing third, in excluſion of his elder ſiſter ; and the ſame 
right of repreſentation guided and reſtrained by the ſame 
rules of deſcent, prevails downwards in infinitum u. 


The law of collateral inheritance requires, that upon fai- 
lure of iſſue in the laſt proprietor, the eſtate ſhall deſcend 
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to the blood of the firſt purchaſer ; or that it ſhall reſult 
back to th: heirs of the body of that anceſtor from whom it 
either really has, or is ſuppoſed by fiction of law, to have 
originally deſcended. —If a man ſeiſed of an eſtate which 
hath deſcended to him by a courſe of inheritance, dies, leav- 
ing no lineal heirs, none can inherit but the heirs of thoſe 
through whom the inheritance hath paſſed, for none elſe 
have any of the blood of the firſt purchaſer, If lands come 
to Charles Rowe by his mother Margaret Twiſs, no rela- 
tion of his father can ever be heir of thoſe lands, and fo 
vice verſa, if they deſcended from his father Peter Rowe, no 
relation of his mother ſhall ever be admitted thereto; for 
his father's kindred have none of his mother's blood, nor 


have his mother's relations any ſhare of his father's blood ; 


and ſo if the eſtate deſcended from his father's father, the re- 
lations of his father's mother ſhall for the ſame reaſon never 
be admitted; but only thoſe of his father's father. In this 
manner is an eſtate to be traced back in failure of lineal 
heirs; and none but the blood of the anceſtor is ſuffered to in- 
herit. But if the manner in which the inheritance became con- 
veyed to the firſt proprietor can be traced no farther, and it 
cannot be determined whether the firſt poſſeſior of that blood 
inherited from his father or his mother, the deſcendants of 
either are in their due order heirs. Or if it be traced to a 
firſt grantee who took it by the general law, as a feud of 
indefinite antiquity, then the law admits of repreſentatives 
of ſuch firſt anceſtor, whether paternal or maternal, to be 
in their due order the heirs. Thus if George Toms die 
without iſſue, his eſtate ſhall deſcend to his next elder 
brother, and paſs from him to the next, On failure of 
brothers, and their children, to his ſiſters in equal ſhares, 
next to their iſſue : the children af each ſiſter repreſenting 
their reſpective mother, and inheriting from her: on failure 
of ſiſters, and ſiſter's children, it ſhall deſcend to the uncle 
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of George Toms, the lineal deſcendant of his grandfather z 
and ſo on in infinitum,—T he heir need not be the kinſman 
abſolutely, but only ſub modo, or the neareſt kinſman of the 
whole blood ; for a much nearer kinſman of the half blood 
is entirely excluded, and a diſtant kinſman of the half blood 
admitted.—A kinſman of the whole blood is one derived 
not only from the ſame anceſtor, but from the ſame couple 
of anceſtors : for as every man's own blood is compounded 
of the bloods of his reſpective anceſtors, he only is properly 
of the whole and entire blood with another, who hath, fo 
far as the diſtance of degrees will admit, all the ſame ingre- 
dients in the compoſition of his blood that the other hath, 
Thus the blood of George Toms being compoſed of thoſe of 
Philip Toms his father, and Mary Blanche his mother, 
therefore his brother Andrew being deſcended from both the 
ſame parents, hath entirely the ſame blood with George 
Toms ; or, he is his brother of the whole blood. But if 
after the death of their father, Mary Blanche marries a 
ſecond huſband, and has iſſue by him; that iſſue hath only 
half the ſame ingredients with George Toms ; and for that 
reaſon they can never inherit to each other. So likewiſe if 
the father has two ſons, Paul and Nathaniel, by different 
wives, they are not brothers of the whole blood, and there- 
fore cannot inherit to each other; but the eſtate ſhall ſooner 
eſcheat to the lord, for want of heirs, becauſe he is not of the 
whole blood to the laſt poſſeſſor. But if the father dies, and 


his lands deſcend to his eldeſt ſon, who dies without entering 


on them, then the other ſon, by the ſecond venter, or wife, 
may inherit as heir to the father, who was the perſon laſt 
actually ſeized o. George and Andrew are brothers by the 


ſame father and mother: their mother marries a ſecond 


huſband, by whom ſhe has another ſon, George dies ſeiſed 
o Black, b. II. c. 14. H. H. C. L. 238. 
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of lands, but it cannot be determined whether they deſcended 
to him from his father or mother: his brother Andrew is 
his undoubted heir, being of the whole blood, and therefore 
the undoubted deſcendant from the firſt purchaſer, whether 
it were of the line of the father or mother; but if Andrew 
ſhall die before George, without leaving iſſue, the mother's 
ſon by her ſecond marriage, who is a brother of the half 
blood to George and Andrew, cannot be heir, for he cannot 
prove his deſcent from the firſt purchaſer who is unknown ; 
nor has he that fair probability which the law admits as 
preſumptive evidence, fince he is to the full as likely not to 
be deſcended from the line of the firſt purchaſer, as to be 
deſcended therefrom ; and therefore the eſtate ſhall go to the 
neareſt relation poſſeſſed of this preſumptive proof, the whole 
blood v. The relations on the father's ſide are admitted in 
infinitum, before thoſe on the mother's ſide are admitted at 
all ; and the relations of the father's father, before thoſe of the 
father's mother, and ſo on d. In all cafes in which it is 
uncertain whether the huſband or wife was the firſt purchaſer 
of an inheritance that deſcends to their children ; if upon 
failure of their iſſue an heir is ſaught from a collateral line, 
the law judges it more likely that the lands ſhould have de- 
ſcended to the laſt tenant from his male line, than from his 
female anceſtors ; or, from the father rather than from the 
mother ; from the father's father, rather than from the 
father's mother. Therefore they trace back the inheritance 
through the male line. But whenever lands have deſcended 
to a man unqueſtionably by the mother's fide, this rule is 
totally reverſed, and no relation of his by the father's ſide, 
as ſuch, can ever be admitted to the lands in queſtion, be- 
cauſe he cannot poſſibly be of the blood of the firſt pur- 
chaſer, So in an eſtate newly purchaſed to be held ut feudum 
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 entiquum, here the right of inheritance firſt runs up all the 
father's ſide, with a preference to the male ſtock in every 
inſtance; and if it finds no heirs there, it then, and then 
only, reſorts to the mother's ſide, leaving no place untried 
in order to find heirs that may by poſſibility be derived from 
the original purchaſers", 


Thomas Herbert, Eſq; being ſeiſed in fee of certain lands, 
by his laſt will and teſtament bequeathed to his wife and her 
heirs, ſuch part of his real eſtate as he had any power to 

diſpoſe of by will. He died, leaving a wife, and Thomas 
Herbert, his only child by her, his heir at law, an infant. 
The widow entered upon and enjoyed the real eſtates; and 
three years afterwards intermarried with Thomas Powell, Eſq; 
but previous thereto conveyed the real eſtate which ſhe held 
-under her firſt huſband's will to truſtees for the uſe of her- 
ſelf, and her aſſigns for life, afterwards to Thomas Herbert 
her ſon, with certain limitations and reſtrictions, reſerving 
to herſelf a power of deviſing by a writing purporting to be 
her will, the contingent remainder of ſuch real eſtate. Ac- 
cordingly ſhe afterwards bequeathed the real eſtate to her 
- ſon, his heirs, and aſſigns for ever. She died two months 
after, leaving her ſon Thomas Herbert, an infant: who 
ſoon after died inteſtate, without iſſue, unmarried, and 
within age, Jeaving Roger Powell, Eſq; his heir by the 
paternal line, and Lucy Allen, widow, his heir, by the ma- 
ternal line, After the death of Thomas the ſon, Roger 
Powell entered and received the rents and profits during bis 
life; but in 1741 Lucy Allen filed her bill in chancery, 
againſt Roger Powell and others, praying to be let into poſ- 
ſeſſion. The original cauſe was heard in 1755, before lord 
Hardwicke, who directed a caſe to be made, and the two 
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following queſtions to be ſtated for the opinion of the court 
of King's Bench. 1. Whether by the will of Thomas 
Herbert the father, (huſband of Elizabeth Herbert, after- 
wards Powell) the eſtate in queſtion paſſed to the ſaid Eliza- + 
beth in fee? 2. Whether it deſcended upon the death of 
Thomas Herbert, the ſon, to his heiss ex parte paterna ; or 
to his heirs ex parts materng? On the 27th of November 
1759, the judges of that court certified their opinion as 
follows, Having heard council on both ſides, and conſidered 
of this caſe, we are of opinion, that the eſtate in queſtion in 
this cauſe, paſſed by the will of Thomas Herbert the father, 
to the ſaid Elizaheth in fee. We are alſo of opinion, that 
Thomas Herbert the ſon did not take the ſaid eſtate from 
his mother by purchaſe, but by deſcent, conſequently upon 
his death jt deſcended to his heir ex parte materna. Lord 
keeper Henley having afterwards decreed accordingly, the 
defendants being the repreſentatives of Roger Powell, ap- 
pealed to the houſe of lords, but before hearing it was com- 
promiſed, by a compoſition as to the retroſpective account 
of the profits of the eſtate, but that the decree ſhould ftand 


with regard to the eſtate itſelf . An eſtate may be acquired 


by deſcent or by purchaſe ; if by purchaſe, it acquires a new 
inheritable quality, and is defcendible to the owner's blood 
4n general, and not to the blood of ſome particular anceſtor. 
'For when a man takes an eſtate by purchaſe, he takes it not 
ut feudum paternum, or maternum, which would deſcend only 
to the heirs by the father's or the mother's ſide z but he takes 
it ut feudum antiguum, as a feud of indefinite antiquity, 


whereby it becomes inheritabie to his heirs generally, firſt of 


the paternal, and then of the maternal line. So alſo an 
eſtate taken by purchaſe will not make the heir anſwerable 
for the acts of the anceſtor, as an eſtate by deſcent will. 


„ Hunt and another, againſt the Earl of Wilchelſcaand another, M. 33 Geo. 
II. 2 Bur, Manſ. 879. 
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For if the anceſtor by any deed, obligation, covenant, or the 
like, binds himſelf and his heirs, and dies: this deed, obli- 
gation, or covenant, ſhall be binding upon the heir, ſo far 
forth only as he had any eſtate of inheritance veſted in him, 
(or in fome other in truſt for him) by deſcent from that 
anceſtor, ſufficient to anſwer the charge, whether he remains 
in poſſeſſion, or hath aliened it before action broughte, 
Which ſufficient eſtate is in law called gffets, from the 
French word affez, enough ®, Therefore if a man covenants 
for himfelf and his heirs to keep my houſe in repair, I can 
then, and then only, compel his heir to perform this cove- 
nant, when he has an eſtate ſufficient for this purpoſe, or 
affets by deſcent from the covenantor. For though the 
covenant deſcends to the heir, whether he inherits any eſtate 
or not, it lies dormant, and is not compulſory, until he has 
affets by deſcent“. A man had ifſue.a fon and a daughter, 
and deviſed his lands to his fon in tail ; and if he died with- 
out iſſue, that it ſhould remain to the next of his name, and 
died. The ſon died without iſſue, the daughter being then 
married, The queſtion was whether ſhe ſhould have the 
lands: and the court decreed, that as ſhe had loſt her name 
by her marriage, it ſhould go to the next hejr male of the 
name; but if ſhe had not changed her name by marriage, 
ſhe ſhould have had it, for ſhe then was the next of thg 
name , 


44 All children inheritors which ſhall be born without the 
6 liegeance of the king of England, ſhall have the ſame 
benefit of inheritance as if they were born within the 
« king's liegeance ; ſo always that the mothers of ſuch chil- 
« dren do paſs the ſea by the licence and wills of their huſ- 
« bands, And if it be alledged againſt any ſuch born be- 
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4 yond the ſea, that he is a baſtard, it ſhall be commanded 
to the biſhop of the place where the demand is, to certify 
to the king's court where the plea thereof hangeth, as is 
te uſed in the caſe of baſtardy alledged againſt them which 
« were born in England *.” Children not demanding their 
legacies of their fathers when they come of age or after, is 
no diſcharge of them. And the father is bound to main- 
tain them during their minority. And their portions given 
by a ſtranger do not at all exonerate him. And where they 
become fit for ſervice, and ſerve their fathers, their fervice 
has been deemed by the court to be of more worth than the 
intereſt of a legacy of 5ol. and fo intereſt was allowed, But 
where a daughter married, and ſhe and her huſband had a 
year's board after marriage, the father muſt be allowed for 
it, unleſs an agreement be proved to the contrary '.— A de- 
viſed 2501. to his ſon, and left his wife executrix, who 
married apother huſband, On a bill brought againſt them 
by the ſon for the legacy, the defendants would have diſ- 
counted maintenance and education, but the court would 
not permit it, ſo as to diminiſh the principal ſum; for it 
was ſaid, the mother ought to maintain the child *,—But a 
ſum of money paid for binding the ſon out apprentice, may 
be deducted from a principal ſum *, —But where a father 
died, leaving a ſon of two years old, to whom as heir at law 
the rents of 33]. per annum deſcended, the mother, who 
received the rents till the death of the child, which happened 
when he had attained to eighteen years, was allowed for his 
maintenance v. 


An heir at law may be a witneſs concerning the title to 
land. But the remainder man cannot, for he hath a pre- 
ſent intereſt ; but the heirſhip is a mere contingency e. 


x 25 Edw, III. ſtat. 2. Y 3 Ch. R. 168. 2 2 Vent. 353. 
3 Ibid, o Ch. R. 16 . id. 315. | 
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By a deviſe of all bis goods to bis children, a baſtard eignes 
ſhall take a portion e. | 


Additions to a Name. 


HERE a father hath the ſame name, and the ſame ad- 

dition with a defendant, being his ſon, the action is 
abatable, unleſs it add the addition of the younger, to the other 
additions. But where the father is the defendant, there is 
no need of the addition of the elder *. 


| Of Gavelkind Lands, and the Cuſtom of Berough Engliſh, 


HE only traces of this kind of tenure are now to be 
found in Kent: and it is the opinion of a learned anti- 
quarian, that this kind of tenure prevailed univerſally in the 
kingdom before the Norman conqueſt © The diſtinguiſh- 
ing properties of this tenure are various, Soine of the prin- 
Cipal are as follow: (1). The tenant is of ſufficient years to 
alienate his eſtate by feeoffment at the age of fifteen ;. 
(2). The eftate does not eſcheat in caſe of an attainder and 
execution for felony ; their maxim being, the father to 
the bough, the ſon to the plough 5.” (3). In moſt places 
the tenant had a power of deviſing lands by will before the 
ſtatute for that purpoſe was made. (4)..The lands de- 
ſcend not to the eldeſt, youngeſt, or any one ſon only, but 
to all the ſons together, which was indeed anciently the 
moſt uſual courſe of deſcent all over England ; though in 
particular places particular cuſtoms prevailed x. Anciently 
lands in Wales were equally divided among all the iſſue 
© Moor, to. Bar & fem. | 4 2 Hawk. 187. L Seld. AnaleQ, 
Li. fx Lamb, Perm. 614. 8 Ibid. 634. OA Cro, 
Car, 561, F. N. . 198, Lit; x, 20. * Black, b. Il. c. 6. 
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male, and did not deſcend to the eldeſt ſon alone, but by 
fatute 27 Hen. VIII. c. 26. the Engliſh rules of deſcent 
were extended into that principality, ſo that their lands 


from that period have been inherited by the eldeſt ſon. If 


a man feiſed of lands in gavelkind, gives or deviſes them to 
2 man, and his eldeſt heirs, this does not alter the cuſto- 
mary inheritance, or hinder the deſcent, according to the 
rules in gavelkind, for that can be done by act of parliament 
only *, Heirs in gavelkind ſhall make partition as parceners, 
and a writ of partition lies between them as it does between 
parceners. And in the declaration upon ſuch writ, the cuſ- 
tom muſt be mentioned; that the land is of gavelkind, but 
they need not preſcribe; for though the cuſtom as diffe- 
rent from the general law of the kingdom, muſt be taken no- 
tice of to the judges, yet there is no neceſſity for preſcribing, 
becauſe it is lex lacil. And by a cuſtom which prevails in 
certain ancient boroughs, called borough Engliſh, the 


youngeſt ſon ſhall inherit the lands of which his father 


dies ſeiſed, either in fee or fee-tail ®,—An ejectment was 
brought for certain copyhold lands within the manor 
of Barnes in the county of Surry, in which manor 
there is a cuſtom of borough Engliſh. William Clymer 
made out his title from a regular and undiſputed will of 
his grandfather John Clymer, dated Feb. 17, 1743, and 
executed in the preſence of three witneſſes, diſpoſing of his 
freehold as well as copyhold eſtate to his eldeſt ſon John 
Clymer, the father of the abovenamed William Clymer. The 
teſtator John Clymer the elder, having previouſly ſurrender- 
ed the copyhold to the uſe of his will. The title of the 
defendants, who were purchaſers under another William 
Clymer, ſecond and youngeſt ſon of John the elder, and 
uncle to William the plaintiff, depended upon another ſub- 


k Co. Litt, 27. 1 14 Viner, tit, Gavelk, m Litt. ſect. 165. 
Noy. 106. 
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| ſequent will, or inſtrument which they called a will, made 
by the ſaid John the elder, as they alledged on the 20th of 
September 1745, which they contended was at leaſt a revo- 
cation of his former will in 17433 and if it be only a rero- 
eation of the former will, then William the youngeſt ſon 
of John muſt inherit as heir in borough Engliſh. This will 
or inſtrument of 1745, which was not under ſea}, was all 
written by one William Medlicott, who was ſon-in-law to 
the teſtator, having married his only daughter Amey; to 
whom, and to her heirs forever, the copyhold lands in 
queſtion were thereby conveyed. And it was witneſſed by 
William Medlicott and one Elizabeth Mitchell. Upon the 
death of John Clymer the elder in 1746, his ſecond ſon 
William Clymer was admitted to this copyhold eſtate as heir 
in borough Engliſh : the abovementioned will of 1743 being 
then unknown to every body except William Medlicott, 
who had it in his poſſeſſion, but ſecreted it. John Clymer 
the elder was therefore thought to have died inteſtate, Wil- 
lam the ſon enjoyed the eſtate till 1751, and afterwards 
alienated it. Whilſt theſe tranſactions happened, William 
Clymer, the ſon of John Clymer the younger, was at 
firſt a minor, then at ſea, always poor, and remained ig- 
norant of the will in 1743, till the death of Medlicott, 
who produced it when dying, and directed it to be deli- 
vered to the party mentioned therein. William Medlicott 
died in May 1747; he had the cuſtody of both wills till 
a few weeks before his death. The latter will was found 
among his papers; the former was delivered by him to one 
Edwards, about three weeks before his death; and it was 
about three months after delivered to William Clymer, who 
| was then about two years under age, but who proved it in 
1751. Fourteen or fifteen years elapſed from the death of 
John Clymer the teſtator, before this ejectment was brought, 


during which time his uncle William, or the purchaſer 
under 


ß . A Wie 
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under him, had been in quiet poſſeſſion. To encounter the 
evidence of this will, the defendants produced the inſtrument 
of 1745, and both the witneſſes to it being dead, they 
proved their hand-writing, and alſo the hand-writing of 
John Clymer the elder, in the common and ordinary form. 
Whereupon the plaintiff's council inſiſted, that this will, or 
inſtrument, was in the firſt place an abſolute forgery ; and 
in the next place, that in point of law it could not operate 
25 a revocation of the will in 1743: and they called Mary 
Victor, ſiſter to the ſaid William Medlicott, who ſwore, 
that whilſt ſhe was attending her brother in his laſt illneſs, 
and about three weeks before his death he pulled out of his 
boſom the will of 1743, and ſaid it was the true will of John 
Clymer, and then delivered it to her, with directions to 
deliver it over to William Clymer, the ſon of John Clymer 
the younger, who was the legatee : and ſhe added, that one 
Edwards was preſent at the time, This Edwards had been 
already called on the part of the defendants, to prove the 
hand-writing of Eliz:.beth Mitchell, one of the witneſſes to 
the inſtrument of 1745. On being croſs-ex2mined on the 
part of the plaintiff, he confirmed Mary Victor's evidence, 
that Medlicott did pull the will of 1743 out of his boſom, 
and gave it to her, with ſuch directions as ſhe had depoſed to. 
Upon Mary Victor's croſs-examination by the council for 
the defendants, ſhe not only perſiſted in what ſhe had before 
depoſed, but alſo added, that at the ſame time that William 
Medlicott produced the will of 1743, as the true will of 
John Clymer the elder, he acknowledged and declared to 


her that the will, or inſtrument, of 1745, was forged by 


himſelf, The judge and jury (a ſpecial one) peruſed and 
examined the two inſtruments, and took notice of the cir- 
cumſtances of the latter being all in the hand-writing of this 


Medlicott himſelf, and diſpoſing of a fee to Medlicott's own 
wife, And upon the whele they were all of opinion that it 
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was a forgery. And the judge (lord chief juſtice Willes) 
directed the jury to find for the plaintiff, which they did. 
A motion was made in the court of King's Bench 
for 4 new trial, upon the plea of a miſditection of the 
judge who tried the cauſe upon à point of evidence, 
By lord Mansfield, There is no doubt as to the will 
of 1743, which is the plaintiff's title; the only anſwer 
to it which the defendants now alledge is, that the in- 
ſtrument of 1745 has revoked it; and they do not ſuggeſt 
that they can give any new evidence in ſupport of this in- 
ſtrument, or the point of revocation. The jury have found 
for the plaintiff, conſequently that the will of 1743 was not 
revoked, Lord chief juſtice Willes is ſatisfied with the 
verdict, This motion therefore, and the argument in ſup- 
port of it, as there is no pretence that the defendants can 
mend their caſe by a new trial, is in the nature of an appeal 
from his opinion. The will of 1743 is ſet up after fifteen 
years; it was neceſſary to ſhew how it was ſecreted, and 
how diſcovered. The declaration of Medlicott in his laſt 
illneſs, when he produced and delivered it for the uſe of the 
plaintiff, is allowed to be competent and material evidence, 
The inſtrument of 1745 was equally in his cuſtody, and 
ſecreted, The account he pave of it in his laſt moments is 
equally proper. Even though it had been upon an exami- 
nation by the plaintiff (eſpecially as it was all written, and 
was witneſſed by him, and gave the premiſes in queſtion to 
his wife) as the account was a confeſſion of great iniquity, 
and as he could be under no temptation to ſay it, but to do 
juſtice, and eaſe his conſcience; I am of opinion the evi- 
dence was proper to be left to the jury, But independent 
of this declaration, forgery or fraud was apparent, Med- 
licott appears to have been a bad man. It is all written by 
him, and gives the fee to his wife in prejudice of John 
Clymer, the teſtator's male iſſue ; it is worded as an irrevo- 

| cable 
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cable ſettlement, without cauſe or conſideration. Medlicott 
never dared to produce it, and choſe rather to conceal the 
will of 1743, that the younger ſon might be admitted, and 
poſſeſs the premiſes. And ſtill further, this paper is no re- 
vocation; it is no will, and therefore canndt direct the uſes 
of the ſurrender, It is no conveyance, it is no agreement 
with any body. It doth not purport haying been delivered 
to or for the uſe of any body. There is no proof that it 
was out of the cuſtody of John Clymer before his death. 
It ought not to have been out of his cuſtody, becauſe it is 
voluntary, and without any conſideration, He could not 
have been obliged to perform it. Then it amounts to no 
more than his bare ſaying, that he intended to make a yill, 
or ſurrender to the uſe of his daughter in fee, and did neither. 
An intention to revoke by a future act which a man cannot 
be compelled to perform, is no revocation till the act is done. 
All the caſes are ſo, and the reaſon is evident, The three 
other judges declared their entire concurrence, but declined 
expatiating, as lord Mansfield had ſo very fully gone 
through it”, | 


Contingent Remainders. 


A. Remainder to a man's eldeſt ſon is a good remainder, 

though at the time of making it hath no ſon. But 
ſuch is the nice, and perhaps it may be thought in this in- 
ſtance frivolous diſtinction of the law, if ſuch remainder be 


limitted to a man's ſon non in eſſe, by a particular name, as 


Richard or John, it is a bad remainder, for the law deems 
it too remote a poſſibility, that he ſhou!d not only have a 
ſon; but a ſon of a particular name o. Lands deviſed to 
ſuch unborn ſon of a feme-covert, as ſhall firſt attain the 


m Wright on demiſe of William Clymer againſt Littler and others. M. 
2 Geo, III. 3 Bur. Mans. 1244. N 5 Rep. 51. | 
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| age of twenty-one years, and to his heirs, is a good execu- 
tory deviſe. . The utmoſt extent of which contingency ; 
or the longeſt exterit of time that cah happen before the 
eſtate can veſt, is, the life of the mother, and the ſubſe. 
quent infancy of her ſon, which is the life in being, in 
whom it veſts immediately; and twenty-one years after the 
determination of that life; and this is the utmoſt length that 
has ever been allowed for the contingency of an executory 
deviſe?, Contingent remainders may be defeated, by de. 
ſtroying or determining the particular eſtate upon which 
they depend, before the contingency happens whereby they 
become veſted 4. Therefore when there is tenant for life, 
with diverſe remainders in contingency ; he may not only 
by his death, but by alienation, ſurrender, or other methods, 
deſtroy and determine his own life-eſtate, before any of thoſe 
remainders veſt ; the conſequence of which is, that he ut- 
terly defeats them all: as, if there be tenant for life, with 
remainder to his eldeſt ſon unborn in tail, and the tenant for 
life, before any ſon is born ſurrenders his life eſtate ; he by 
that means defeats the remainder in tail to his ſon ; for his 
ſon not being in eſe, when the particular eſtate determined, 
the remainder could not then veſt ; and as it could not veſt 
then, it never can veſt at all. In theſe caſes, therefore, it 
is neceſſary to have truſtees appointed to preſerve the con- 
tingent remainders, in whom there. is veſted an eſtate in re- 
mainder for the life of the tenant for life, to commence 
when his determines. If therefore his eſtate for life deter- 
mines otherwiſe than by his death, their eſtate for the re- 
ſidue of his natural life will then take effect, and become 
a particular eſtate in poſſeſſion, ſufficient to ſupport the re- 
mainders depending in contingency r. | 


Þ Forr, 232. q x Rep. 66. 135. r Moor, 486. 2 Rolls. 
Abr. 797. 2 Sid. 259. 2 Chan. Rep. 170. Blackſt. b. II. c. 11. 
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Y 3 | Corruption of Bleod. 


e- Nocbing but the renovating power of an act of parlia- 

ment can reſtore inheritable qualities to corrupted 
blood. The king by pardoning the offender may remit his 
public puniſhment; but the king alone has no right to veſt 
in a man attainted of high treaſon a right of tranſmitting 
dis inheritance to his heirs, for by ſuch attainder the blood 
is ſo far ſtained or corrupted, that the party loſes all the 
nobility or gentility he might have had before, and becomes 
ignoble, ſo that he can neither inherit as heirtoan anceſtor, 
nor have an heir*, The king may remit a forfeiture in 
which the intereſt of the crown is alone concerned ; but he 
cannot-wipe away the corruption of blood, for therein a 
third perſon has an intereſt ; namely, the lord who claims 
by eſcheat. If therefore a man hath a ſon, and is attained, 
and is afterwards pardoned by the king, this ſon can never 
inherit to his father, or father's anceſtors : becauſe his pa- 
ternal blood, being once thoroughly corrupted by his father's 
attainder, muſt continue ſo: but if a ſon is born after the 
pardon, he may inherit, becauſe by the pardon he is made a 
new man, and may convey new inheritable blood to his aſter- 
born children . If a man hath iſſue a ſon, and is attainted, 
and is afterwards pardoned, and then has iſſue a ſecond ſon, 
and dies; here the corruption of blood is not removed from 
the eldeſt, and therefore he cannot be heir: neither can the 
youngeſt be heir, for he hath an elder brother living, of 
whom the law takes notice, as he once had a poffibility of 
being heir; and therefore the younger brother ſhall not in- 
herit, but the land ſhall eſcheat to the lord. Though had 
the elder died withaut iſſue in the life-time of the father, 


5 2 Hawk, 456. t Co. Litt. 392. 
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the younger ſon born after the pardon might well have in- 
herited, he having no corruption of blood. So if a man hath 
iſſue two ſons, and the elder in the life of the father hath 
iffue, and then is attainted and executed, and afterwards the 
father dies. The lands of the father ſhall not defcend to the 
younger ſon, for the iſſue of the elder, which had once a 
poſſibility to inherit, ſhall impede the deſcent to the younger, 
and the lands ſhall eſcheat to the lord; but if the eldeſt ſon 
leave no iſſue, the younger ſhall inherit. If the father be 
attainted, and dies during the life of the grandfather, yet 
the ſon ſhall not inherit to the grandfather, becauſe he muſt 
repreſent his father, who cannot be repreſented *,—The 
Father is ſeiſed of lands holden of A. the fon is attainted of 
high treaſon ; the father dies; the lands ſhall eſcheat to A, 
becauſe of corruption of blood, the father dying without heir 
and the king cannot have the land, becauſe the ſon never 
had any thing to forfeit ; but the king ſhall have the eſcheat 
of all the lands whereof the perſon. attainted of high treaſon 
was ſciſed, of whomſoever they were holden ' : but if the 
anceſtor be attainted, his ſons born before the attainder may 
be heirs to each other, becauſe the blood was inheritabbe 
when imparted to them . | 


Children of Aliens. 
it 
: A LIENS can neither hold lands hy purchaſe, nor by in- 
©: © heritance, conſequently they can have no legal heirs *. 
To remove theſe heavy grievances on them, they may be 
made denizens by the king's letters patent, after which they 
are privileged to purchaſe lands. But the ſon born before 
ſuch denization, muſt not by the common law inherit thoſe 


1 Co. Litt. 8. * Ibid. 13+ * Blackſt. b. II. c. 15. Co. Litt. &. 
Dyer, 43. I H. P. C. 3572 $, 3 Taſt. 233. * Co. Lit. 2. 1 Lev. 59. 
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lands ; but a ſon born afterwards may, to the excluſion of his 
elder brother, though living, which is different from the caſe of 
attainder, For the father before denization was conſidered as 
having no inheritable blood to impart to his iſſue : which qua- 
lity it acquires by denization, and tranſmits toall his ſubſequent 
poſterity. But naturalization by act of parliament takes a 
more ample ſcope, having a retroſpective energy, and impart- 
ing to his blood an inheritable quality ab initio. It was 
formerly held that if an alien come into England, and there 
have iſſue two ſens, who are thereby natural born ſubjects, 
and one of them purchaſes Jands and dies, yet his ſurviving 
brother cannot be his heir. For their father, who is their 
common ſtock, or commune vinculum, hath no inheritable 
blood in himſelf, conſequently the law knows no affinity 
between his offspring, becauſe they can derive their deſcent 
from no anceſtor ; therefore if no lineal deſcendants of the 
purchaſing brother can be found, the land ſhall eſcheat to 
the lord of the fee“: but this opinion hath been contro- 
verted, and overruled by modern lawyers : and the ſons of 
an alien, born under the king's allegiance, may inherit to 
each other . The extenſion of commerce for a century paſt 
has made it adviſable for the legiſſature to pay ſome parti- 
cular attention to the intereſts of aliens, particularly when 
the deſtructive policy of a vain-glorious potentate in a rival 
kingdom was harraffing ſome of his moſt valuable ſubjeRe, 
and compelling them to quit their country, and ſeek an 
aſylum under a more benign government. - Accordingly 
an act was paſſed, A. D. 1700 *, enacting, that all perſons, 
being natural-born ſubjects of the king, may inherit, and 
make their titles by deſcent from any of their anceſtors 
lineal or collateral, although their father, or mother, or 
other anceſtor, by, from, through, or under whom they 


„Co. Lit. 129. 1 Vent. . 1 Ley. 33. 1 Sid. 193. 
12 W. c. 6. 
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_ Cerive their pedegrees, were born out of the dominions of the 
king of England. But an unforeſeen conſequence from this 
act preſented itſelf after ſome time; for thereby a younger 
ſon, born in Great Britain, or its dependencies, might in- 
herit, to the excluſion of his elder brother born in foreign 
parts ; but ſhould ſuch elder brother ſettle in England, and 
have a ſon, ſuch ſon might claim the inheritance occupied 
by his uncle; therefore a ſubſequent act“ enacted, that no 
right of inheritance ſhould accrue by virtue of the former 
ſtatute, to any perſons whatſoever, unleſs they are in being, 
and capable to take as heirs, at the death of the perſon laſt 
ſeiſed: with an exception, however, to the caſe where lands 
ſhall deſcend to the daughter of an alien, which daughter 
ſhall reſign ſuch inheritance to her after-born brother, or 
divide it with her after-born ſiſter, according to the uſual 
mode of deſcents by the common law, which has been al. 
ready laid down ©. | 


All thoſe are natural born ſubje&s, whoſe parents, at the 
time of their birth, were under the actual obedience of the 
king of Great Britain, and whoſe place of birth was within 
his dominions*, If a king of England makes a new con- 
queſt, the perſons there born are his ſubjects: but if the 
place be retaken, the perſons born there afterwards are 
aliens . If an alien has iſſue by an Engliſh woman out of 
the king's lineage, the iſſue ſhall be alien, though ſhe is a 
natural ſubject, for ſhe is ſub poteflate viri*, But if an 
Engliſh merchant goes beyond ſea, and takes an alien wife, 
the iſſue ſhall inherit him.— An Engliſh merchant died in 
Poland, leaving his wife, who was an alien, with child. 
This child was adjudged to be a ſubject born, ſor the child 
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wall be of the condition of his father t.— A denizen is an 
alien enfranchiſed by the king's charter, and enabled to pur- 
chaſe and poſſeſs lands, and to be capable of any office or 
dignity as a native ſubject; but ſuch an one cannot inherit 
lands by deſcent *, | . 


Poſthumous and ſuppoſttitious Children. 


Child born ſo ſoon after the death of the huſband, that 

by the uſual courſe of geſtation it may be preſumed to 
have been begotten by him, is equally legitimate as if born 
before his death, In caſe a widow declares herſelf with 
child, in order to produce a ſuppoſititious heir to an eſtate, the 
preſumptive heir will be allowed by the common law a writ 
de ventre inſpiciendo, to examine whether ſhe be with child 
or not. And if ſhe be, to keep her under proper reftraint 
till ſhe be delivered; but if upon full examination ſhe be 
pronounced not pregnant, the preſumptive heir mzy claim to 
be admitted to the eſtate, though liable to loſe it again on the 
birth of a child, within forty weeks from the death of the 
buſband ' Percival Willoughby, and Bridget his wiſe, 
one of the coheirs of Sir Francis Willoughby, prayed a 
writ out of the chancery de ventre inſpiciends, to Dorothy, 
the wife of the ſaid Sir Francis deceaſed, who dying ſeized 
of a great inheritance, leaving five daughters, the eldeſt of 
whom was married to Percival Willoughby, and joined with 
him in this prayer. And it was founded on the widow pre- 
tending herſelf to be with child by Sir Francis, which if it 
were a ſon, all the five ſiſters would loſe the inheritance de- 
ſcending to them. And they further prayed, that the writ 
might be directed to the ſheriff of London, that he ſhould 


| © Cee. Car, 601-2. 1 Sid. 298, b 27 Hen, VIII. c. 44. 
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eauſe the ſaid Dorothy to be viewed by twelve knights, and 
fearched by twelve women in preſence of the knights, t ad 
tectandum ubera, et ventrem inſpiciendum, whether ſhe were 
with child, and to certify the ſame into the court of Com- 
mon Pleas. And if ſhe were with child, to certify for how 
long time in their judgments, and when ſhe would be deli. 
vered. Whereupon the ſheriff accordingly cauſed her to be 
ſearched, and returned that ſhe was twenty weeks gone with 
child, and that within twenty weeks ſhe would be delivered. 
Whereupon another writ iſſued out of the Common Pleas, 
commanding the ſheriff ſafely to keep her in ſuch a houſe, 
and that the doors ſhould be well guarded, and that every 
day he ſhould cauſe her to be viewed by ſome of the women 
named in the writ (wherein ten were named); and when 
ſhe ſhould be delivered, that ſome of them ſhould be with 
her to view the birth, whether it be male or female, to the 
jntent there ſhould not be any falſity. And upon this writ 
the ſheriff returned, that accordingly he had done, and that 
ſuch a day ſhe was delivered of a daughter“. 


But if a man dies, and his widow ſoon after marries again, 
and a child i is born within ſuch a time as that, by the courſe 
of nature, it might be the child of either huſband ; in this 
caſe it is ſaid to be more than ordinarily legitimate, for it 
may, when arrived at years of diſcretion, chooſe which of 
the fathers. he or ſhe pleaſes a. This was an inconvenience 
of ſuch magnitude, that the civil law prohibited a widow 
from marrying infra annum Juftus ", which year conſiſted 
only of ten months, as may be gathered from Ovid*, From 
the Romans, this law ſeems to have been received into this 
iſland ; for the ſame reſtraint was laid upon widows in the 
Saxon and Daniſh times, and we find it expreſly enacted, 


. 39 Eliz, Cro. Eliz. 566. q Co, Litt. 8. r Roll's Ab. 357. 
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A. D. 1008 .- Alphonſus Theaker, coufia and heir of 
William Theaker, after the death of the ſaid William, who 
died without iſſue, procured out of the chancery a writ de 
ventre inſpiciendo, of Mary the wife of the ſaid William, ſhe 
being then ſuppoſed to be enſient by him; and within one 
week after the death of her huſband, married with one John 
Duncombe. This writ was direfted to the ſheriff of London, 
to cauſe the ſaid Mary to be ſearched, whether ſhe were with 
child by the deceaſed William Theaker, and if with child, 
when ſhe would be delivered. No mention being made of 
her ſecond marriage, And this writ was according to the 
precedent in the 39th Elizabeth, of the like writ againſt the 
lady Willoughby, and was returnable in the Common Pleas. 
The ſheriff returned, that he had cauſed her to be ſearched, 
and returned the jnquiſition, that by ſuch perſons he cauſed 
her to be ſearched, and found her to be enfient, and that ſhe 
would be delivered within twenty weeks, Alphonſus 
Theaker, the petitioner, then prayed a ſecond writ out of 
the Common Pleas, to be directed to the ſheriff of Surry, 
becauſe ſhe was moved by her huſband to Wandſworth, in 
that county, and there inhabited ; that the ſheriff might 
take her into his cuſtody, and keep her until ſhe was deli- 
vered of her child, that there might not appear to be any 
falſe or ſuppoſititious birth; and that in the mean time thg 
ſheriff might cauſe her to be viewed every day by certain 
matrons named by the court in the writ, and that ſome of 
them might be preſent at the birth of the child, according 
to the precedent of lady Willoughby. But becauſe in that 
caſe the lady was a widow, and fo ſuch a courſe might well 
be obſerved ; but here ſhe was a feme-covert, who ought to 
cohabit with her huſband ; they would not take ſuch a courſe 
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with her, but left her with her hutband, he entering into a 
' recognizance that ſhe ſhould not remove from the houſe 
wherein they then inhabited, and that one or two of the 
women returned by the ſheriff ſhould ſee her every day, and 
that two or three of them ſhould be preſent at her travel : 
for it was ſaid that this iflue might be well ſaid to be the 
child of the firſt huſband, and ſhould inherit his land. So 
that if there was any falſe or ſuppoſititious birth, the couſin 
and heir might be diſinherited. Wherefore a writ was ac- 
cordingly awarded to the ſheriff of Surry, to cauſe her to be 
ſeen every day until her delivery, by two, at leaſt, of the 
women returned by him ; and that three of them, at the 
leaſt, ſhould be preſent with her at the delivery, ſo as no 
falſhood might be in the birth. After which courſe was 
obſerved, ſhe was delivered of a female child, who was af- 
terwards, by inquiſition, found to be the daughter and heir 
of the ſaid William Theaker deceaſed . The whole pro- 
ceeding in this remarkable caſe, ſays Mr. Nelſon , ſeems 
to be deduced from the rules of the civil law, which is par- 
ticularly expreſs and punctual in this behalf. For by that 
law the woman who ſuppoſes herſelf to be with child, muſt 
intimate it twice in every month to thoſe who are neareſt 
concerned, that they may ſend five women to inſpect her; 
and ſhe muſt do the ſame for the ſpace of a month before ſhe 
e s to be delivered, that they may ſend ſome perſon to 
be e at that time. The judge may appoint in what 
houſe ſhe ny dwell ; and the rcom wherein ſhe lies muſt be 
ſearched, and if there is more than one door therein, it muſt 
be nailed up; and three men, and as many women, 
-muſt be ſet to watch her as often as ſhe comes into the 
chamber : who are alſo to ſearch all perſons who come into 
the houſe and chamber, When ſhe is in labour, five women 
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ſent by the party next concerned muſt be witneſſes to the 
birth; of which time of delivery they muſt have notice be- 
ſore hand; and there muſt be no more in the chamber at that 
time, but ten women, two midwives, and ſix ſervants, of 
which none muſt be with child; and therefore may be 
ſearched before they go in: there muſt be three lights in the 
room: the child when born muſt be ſhewed to thoſe con- 
cerned : the judge muſt appoint who ſhall keep it, unleſs 
the deceaſed father hath otherwiſe appointed, and it muſt 
be ſhewed twice in a month till it is three months old : and 
afterwards once in a month till it is fix months old; and 
once in two months till it is a year old : and f.om that age 
once in two months till it can ſpeak, And if any thing is 
done contrary to the premiſes, or not permitted to be done, 
then upon proof thereof, the child is not to be admitted to 
the poſſeſſion of the eſtate. 


By the civil law, ſuch as were born in the beginning of 
the 11th month after the deceaſe of their mother's huſband, 
were to be accounted legitimate, but ſuch as were born in 
the end thereof were to be accounted baſtards ; but a remark- 
able inſtance is given of a deciſion contrary to this eſtabliſhed 
law. A widow in Paris was delivered of a child the 14th 
month after her huſband's death, yet the good repute of this 
woman's continence prevailed ſo much againſt the letter of 
the law, that the court judged the cauſes of childbirth to be 
ſometimes extraordinary ; the woman to be chaſte, and the 
child legitimate. But this, as the gloſs which relates this 
caſe adds, ought not to be eaſily drawn into example “. 
In the caſe of Alſop and Bowtrell *, ejectment for lands in 
Munden, in the county of Hertford ; the queſtion upon 
evidence to the Jury was, whether Edmund Andrews, dying 
the twenty-third of March, and his wife being with child, 
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but not delivered until the fifth of January following, (which 


was forty weeks and nine days, and then delivered of a 
daughter, named Elizabeth) ſhall be reputed the father of 
the ſaid Elizabeth, or that ſhe was a baſbard, It was prov- 
ed, that he fell ſick the twenty-ſecond day of March, and 
died the day following, of the plague; and that Edmund 
Andrews, father of the ſaid deceaſed Edmund, in malice to 
his ſon's wife, had much abuſed her, and cauſed her to be 
diſlodged from places where ſhe was harboured; and to live 
in the cold ſtreets ; and that ſhe was ſo uſed for fix weeks 
together before her delivery; and ſhe being brought into a 
woman's houſe who commilerated her caſe, having warmth 
and ſuſtenance, was preſently, within twenty-four hours, 
delivered of the ſaid Elizabeth, and this being proved, as 
likewiſe the miſuſage, by ive women of good credit, and 
two doctors of phyſic, and a man midwife, all on their oath 
declaring, that the child came in time convenient to be 
daughter of the deceaſed, and that the uſual time for a wo- 
man to go with child was nine months and ten days, mean- 
ing ſolar months, thirty days to the month, and not lunar 
months; and that by reaſon of want of ſtrength in the 
woman or the child, or by reaſon of ill uſage, ſhe might be 
a longer time, viz. to the end of ten months or more, the 
court held here, that it might well be as the phyſicians had 
affirmed. And the phyſicians further declared, that a perfect 
birth may be at ſeven months, according to the ſtrength of 
the mother, or of the child, which is as long before the time 
of the proper birth ; and by the ſame reaſon it may be as long 
deferred by accident, which is commonly occaſioned by in- 
firmities of the body, or paſſions of the mind. And ſo the 
court delivered to the jury, that the ſaid Elizabeth, who 
was born forty weeks and more after the death of the ſaid 
Edmund Andrews, might well be the daughter of the 
deceaſed, 

CHAP, 


” wo Sp 3 


PARENTS and CHILDREN. 


"CE 7: 0 


Of Legitimate Children, 


= children born in lawful wedlock are legitimate, ö 
unleſs the huſband be out of the kingdom of England. gol 
or beyond the four ſeas for above nine months, ſo that he 
cannot be ſuppoſed to have had any commerce with his wife 
during that period; but unleſs this abſence can be clearly 
proved, the law ſuppoſes acceſs to be had by the huſband. 1 
Further, if there is an apparent impoſſibility of procreation 
on the part of the huſband, either on account of his tender 
years, as if he is only eight years old, or bodily imbecility. | 
The law always conſiders the huſband as having the power y 
and dominion over his wife, and therefore may keep her 
within the bounds of duty. But if a perſon bed-ridden 
marries a woman that is pregnant, in his chamber, and the 
woman is afterwards delivered, ſuch child will be adjudged 
baſtard, from the apparent impoſſibility of the huſband being 
the father of it, But where a woman guilty of incontinence, 
after her huſband's death married her adulterer, and within 
ſix months had a child, it was adjudged to be the iſſue of the 
firſt huſband, becauſe he bad the dominion of the woman 
at the time of her conception, If a couple be divorced @ 
menſa et thoro, if the wife men children, they are baſtards ; 
for the law will preſume the huſband and wife to conform to 
the ſentence of ſeparation, unleſs acceſs be proved. But in 
a voluntary ſeparation by agreement, the law will ſuppoſe 
acceſs, unleſs the negative be ſhewn *, . 
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The iſſue of an inceſtuous marriage, or by a marriage had 
by perſons within the limited degrees of conſanguinity, un- 
leſs a ſentence be obtained in the eccleſiaſtical courts, de- 
claring ſuch marriage null whilſt the patties live, cannot be 
baſtardized after the death of either parent, but they are 
deemed legitimate *, 


A Mulier, 


HEN a man hath a baſtard ſon, and afterwards marries 
the mother, and has by her a legitimate ſon, the 
latter is deſcribed, in the language of the law, as a mulier, 
or mulier puiſn?, which terms is taken from the legal deno- 
mination given to the woman, who before marriage is called 
toncubina, and after marriage mulier, This tnulier is legiti: 
mate, whilſt the cldeſt ſon is a baſtard, or baflard eigne. If 
on the death of the father the baſtard enters upon his land, 
and enjoys it to his death, and dies ſeized thereof, whereby 
the inheritance deſcends to his iſſue; in this caſe the mulier 
puiſnz, and all other heirs, (though minors, feme-coverts, 
or under any incapacity whatſoever) are totally barred of 
their right, And this as a puniſhment on the mulier for his 
negligence in not entering during the baſtard's life, and 
evicting him. And alſo becauſe the law will not ſuffer a 
man to be baſtard ized after his death, who entered as heir, 
and died ſeized, and ſo paſſed for legitimate in his life-time. 
Further, becauſe the canon law (following the civil) allowed 
ſuch baſtard eigne to be legitimate, on the ſubſequent mar- 
rizge of his mother : and therefore the laws of England 
(though they would not admit either the civil or canon law 
to rule the inheritance of this kingdom, yet) paid ſuch a 
regard to a perſon thus peculiarly circumſtanced, that after 
the land had deſcended to his iſſue, they would not unravel 
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the matter again, and ſuffer his eſtate to be ſhaken. But 
this indulgence was ſhewh to no other kind of baſtard ; for 
if the mother never was married to the father, ſuch baſtard 
could have no colourable title at all >, If a baſtard eigne, fo 
poſſeſſing himſelf of his father's eſtate at his death, invites 
the mulier, his brother, to viſit him, or to hunt upon the 
land, this is no interruption of the poſſeſſion of the baſtard, 
becauſe he came by his conſent, ſo, that the coming on the 
lands could be no treſpaſs ; but if the mulier, uninvited, 
comes upon the ground, and cuts down a tree, or digs the 
ſoil, or takes the profits, theſe are interruptions, and may 
amount to an entry in law. Or if the mulier puts his 
beaſts into grounds, or directs a ſtranger to do ſo, ſuch acts 
amount to an entry, without being accompanied with any 
verbal claim ©, 


A monſtrous Birth cannot inherit, 


Monſter which hath not the ſhape of mankind, but in 

any part evidently bears the reſemblance of the brute 
creation, hath no inheritable blood, and cannot be heir to 
any land, notwithſtanding he is brought forth in marriage, 
But deformity in any part of the body is no bar to heirſhip, 
if it hath the human ſhape . This is a very ancient rule in 
the law of England: and its reaſon is too obvious, and too 
ſhocking, to bear a minute diſcuſſion. The Roman law 
agrees with ours in excluding ſuch births from ſuccefſions f, 
yet accounts them, however, children in ſome reſpects, 
where the parents, or at leaſt the father, could reap any ad- 
vantage thereby, eſteeming them the misfortune, not the 
fault of that parent, But our law will not admit a birth of 


b Lit, ſect. 399, 400. Co, Litt. 244. Blackft. b. II. c. 15, © Leon, 144. 
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this kind to he ſuch an iflue as ſhall entitle the huſband to be 
tenant: by the curteſy s, becauſe it is not capable of inhe- 
riting; And therefore if there appears no other heir than 
ſuch a birth, the "ws. ſhall eſcheat to the lord“. 


W. ; On the nile 12 Eee 2 


Hildren are entitled to the ſettlement of their father, 
T until they have acquired another. The ſon of a certi- 
ficate perſon born after the certificate, cannot gain a ſettle- 
ment otherwiſe than that certificate perſon himſelf can, 
therefore the ſon of ſuch certificate man and woman cannot 
gain a ſettlement by ſervice, or by any other means than by 
taking a leaſe really and bona fide of a tenement of the value 
of 101. or by executing ſome annual office in ſuch pariſh, 
being legally placed in ſuch office, for if the child be born 
of certificate parents in the pariſh to which they came by 
certificate, and live to the age of twenty-one years, fo that he 
is no longer to be conſidered as part of his father's family, 
and dependant on his ſettlement ; if he likewiſe has hired 
himſelf to ſervice for a year, and completed that ſervice, ſtill 
ſuch child has the advantzge of his parents certificate, and 


is bound by the terms of it *. 


On a ſpecial order of ſeſſions relating to the ſettlement of 
a boy of eight years, and a girl of fix, it was ſtated, that the 
mother of theſe children had an eſtate of 41. a year at Firley, 
where ſhe and her huſband lived and had theſe children ; 
that ſhe dying, her huſband became tenant by the curteſy, 
and whilſt ſuch he took 3ol. a year at Hasfield, and lived 
one year there with his two children, and then died; that 


$ Co. Lit. 29. h Blackſt. b. II. e. 15. 19 & 10 W. III. c. 11. 
k Caſe of Bray and Stotteſbrooke, H. 19 G. II. Burrow's Set. Ca. 259. 


the 


PARENTS and CHILDREN. 397 


we children being found with their grandmother at Tirley, 
were both removed to Hasfield, which order the ſeſſions 
confirmed. And now the court upon argument, confirmed 
the orders as to the girl, but quaſhed them as to the boy. 


For as to the boy, he was tenant in fee of the 41. a year; | 


and though it was not ſtated that he was actually upon that 
ſpot, yet it was enough that he had ſuch eſtate in the pa- 
riſh, from which he could not be removed. But as to the 
daughter it is otherwiſe ; ſhe could demand no maintenance 


out of her brother's eſtate, and it was never yet determined, 


that children-go to a -grandmother for nurture, She may 
indeed be charged to contribute to their relief in the * 
where they are ſettled . 


A poor man built a cottage upon the waſte belonging to 
lors Pembroke, without licence from his lordſhip, who, 
notwithſtanding, never diſturbed the man in his poſſeſſion, 
and he lived in this cottage for thirty years, and by his will 
left three guineas in the hands of his executors to purchaſe 
this cottage of lord Pembroke, Upon his death, Elizabeth 
his only child, and heir at law, entered into the cottage, 
and after married one Barrow, and lived in the cottage, and 
they were in quiet poſſeſſion for three quarters of a year, 
and then ſold it, The queſtion was, whether the daughter 
and her huſband Barrow, had gained a ſettlement by virtue 
of this inhabitancy, in the pariſh of Wyley, in which their 
cottage was ?—[t was argued, that the inhabitor was a diſ- 
ſeiſor, and had no right to build upon the waſte, and was 
at any time removable by the lord of the waſte; and if he 
might have been removed within forty days, his long poſ- 
ſeſſion gave him no title, for he muſt only be conſidered as 

a tenant at will, and conſequently his continuance upon the 
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cottage, though never ſo long, could give him no ſettlement $ 
and if the cottager had no right of ſettlement, none claim- 
ing under him ſhall be in a better condition. Further, the 
ſtatute of 31 Eliz. prohibits the building of cottages, there- 
fare the erection of one is unlawful, and ſhall have no pri- 
vilege or encouragement; the inhabitancy hete without 
leaſe, or other good title, can gain no right of ſettlement, 
Theſe objections were anſwered by the court, who held 
it clearly to be a good ſettlement. And though it was further 
objected, that the cottager himſelf, was ſenſible he had no 
right, by his deviſing money for the purchaſe of a term under 
the lord of the waſte, yet it was overruled. And by all the 
court it was held, that when a man hath ſuch a poſſeſſion as 
he cannot be removed from, and hath enjoyed that poſſeſſion 
forty days, he thereby gains a ſettlement ; and that is the 
reaſon why a copyhalder, or leſſee for years, gains a ſettle- 
ment by an inhabitancy for forty days; for in thoſe caſes the 
juſtices of the peace cannot determine his right: this preſent 
cafe is very ſtrong; for the thirty years poſſeſſion of the 
cottager, without interruption, wauld have been a good title 
in an ejectment; and for that reaſon the juſtices of the peace 
cannot determine his title. It appears upon the face of the 
order, that the cottager had a good title in ejectment, and in 
any caſe but in a real action. Lord chief juſtice Raymond 
ſaid, he had known recoveries upon a twenty year's quiet 
poſſeſſion, is a title to a plaintiff in ejectment, as well as to a 
defendant. After fo long a poſſeſſion as this, it fhould be 
prefumed that the cottager had a licence to erect the cottage ; 
but this caſe gocs further, for beſides the thirty years quiet 
poſition, and twenty years poſſeſſion of the cottage, here is 
a deſcent caſt upon the daughter, who was heir to the cot- 
tager, and prima facie it is an inheritance in the daughter, 
and an eſtate by diſſeiſin is in law a good eſtate, and a fee- 


ſimple till it be defeated, Wherefore all the court held, 
| that 
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that the juſtices had no juriſdiction in this caſe, far they 
could not examine into the title to the land. And the ſettle- 
ment in the pariſh of Wyley was adjudged to be good *. 


Were the father is à foreigner, or the place of the laſt legal 
ſettlement of a legitimate child is not known, there the child 
may be ſent to the place of his birth, as well as an illegiti- 
mate one. But if the mother have a ſettlement, the chil- 
dren ſhall be ſent thither; ſo that the place of the birth gf 
no legitimate child is its ſettlement, until another ſettlement 


ler is found out. 
he 
as Legitimate children being ſettled where the parents are 


on ſettled, thereſore if a father gains a ſecond ſettlement after 
he the birth of his child, ſuch child may be ſent there, Gough 
gue ana ohm we ne . 5 


If the father be ſettled in the pariſh of B, and goes to work 
in the pariſh of H; and before he gains any ſettlement there 
has a ſon born in the pariſh of H, and then dies, this child 
may be ſent to the pariſh of B, for it is not the birth, but the 
ſettlement 'of the father, that makes the ſettlement of a 
legitimate child, the death of the father does not alter the 
ſettlement of the child, even if he dies before the birth of the 
ny q 


There is no tiftindion f between the ſettlement of children 
with the father or mother, for they are as much her's as the 
father's, and nature obliges her as much as the father to 
provide for them, and ſo does the law; and evety argument 
that holds ſor their ſettlement with the father, holds as to 


their ſettlement with the mother. 
m Str. 608. n Foley, 269. 1 Seſſ. Ca, & o L. Raymond, 
131 5 Holt chief juſtice, Comb. 380. g Parker chief juſtice, 


Foley 254. . 
wy Dd 2 But 
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But if after the death of the father the mother mattici 

again, to an huſband who is ſettled in another pariſh, het 
children, ſuch of them as ate above ſeven years old, ſhall 
not be removed ; thoſe under ſhall be removed, but that only 
for nurtue, for they ſhall be kept at the charge of the other 
pariſh, where their father whilſt living was ſettled ; and to 
that pariſh they may be ſent after ſeven years old, as to the 
place of their lawful ſettlement; for this accidental ſettle. 
ment of their mother, which was only by the marriage with 
4 ſecond huſband, and as ſhe is now become one perſon with 
him, ſhall not gain a ſettlement for her children, 


If the father runs away, and the mother removes into 
another pariſh, and gains a ſettlement there, it was held by 
lord Hardwicke chief juſtice, that as it did not appear that 
the father was dead, the court muſt ſuppofe him to be living, 
and in ſuch caſe the children could gain ng ſettlement but 
what was derived from their father. 


But where the father is a foreigner, or if an Engliſhman 
has no ſettlement, and runs away, the children, as well as 
the mother, ought to be ſettled where the mother was ſettled 
before marriage. The child's ſettlement follows that of 
Its father, if the'father's can be found ; and no recourſe ſhall 
be had to the mother's ſettlement, till that of the father's can 
be traced no further. 


A travelling woman having a ſmall ſucking child upon 
her was apprehended for felony, and ſent to gaol, and was 
hanged. —This child is to be fent to the place of its birth, 
if that can be known, otherwiſe it muſt be ſent to the town 
where the mother was apprehended, becauſe that town ought 


r 2 beſſ. Caſ. 182. Foley 252. t Burrow's Set, Ca. 482. 
| not 
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not to have ſent the child to gaol, it being no malefactor . 
And Holt chief juſtice, where a child is firſt known to de, 
that pariſh muſt provide * it till they find another v. 


N 


Of Illegitimate Children, 


LL children born before matrimony are baſtards by 
the law of this country ; beſides which it has been 
ſhewn in many inſtances, that children born in lawful wed- 
lock, may, on many accounts, be baſtardized : and poſt- 
humous children born more than forty weeks after the de- 
deceaſe of the huſband are illegitimate, It was found by 
verdict, that Henry, fon of Beatrice which was the wife of 
Robert Ridwell deceaſed, was born eleyen days after a wo- 
man's fartheſt lawful time, and thereupon it was adjudged. 
that he was not the ſon of Robert v. If a divorce @ uincule 
matrimonii has been obtained, all the iſſue born during the 
coverture which is thereby diſſolved are baſtards; for ſuch 
an abſolute annulling of the marriage can only take place 
where ſome cauſe is ſnewn, which made * marriage uns 


lawful from the beginning, 


The principal obligation which the law lays on the pa- 
rents of baſtard children is, that of maintenance, which 
It regulates in the following manner. A woman who de- 
elares herſelf with child of a baſtard, or who is delivered of 


u Dali. 168. Cob. 364, 372. w att. 123. 
D d 3 one, 
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one, muſt make oath before a juſtice of peace of the man 
who begot the child, who is then by virtue of a warrant 
brought before him, when he muſt give good ſecurity either 
to maintain the child, or that he will appear at the next 
quarter ſeſſions to try the fact charged upon him. In the 
mean time, if the woman either miſcarries, or proves not 
to haye been with child, or is married, or dies, the ſecuri- 
ties given are diſcharged ; or the man, who for want of ſuf- 
ficient ſecurities, muſt be committed to priſon on his firſt 
appearance, on either of theſe eyents taking place is diſ- 
charged. Otherwiſe the ſeſſions, or juſtices out of ſeſſions, 
upon original application to them, may take order for the 
keeping of the baſtard, by charging either the mother or 
the purative father, with the payment of money ; or other 
ſuſtentation for that purpoſe : and if ſuch putative father or 
lewd mother run away from the pariſh, the overſeers, by 
direction from two juſtices, may ſeize their rents, goods and 
chattels, in order to bring up the ſaid baſtard child, Yet 
ſuch is the humanity of our laws, that no woman can be 
compulſively queſtioned concerning the father of her child, 
till one month after her delivery, which indulgence is very 
frequently a hardfhip upon the pariſh, by ſuffering the pa- 
rents to eſcape, Whether the reputed father of a baſtard 
child may take the child from the pariſh, and provide for it 
Himſelf, hath been doubted; and ſeems not yet to be fully 
ſettled. If the reputed father -indennifies the pariſh, the 
intention of the act 18 Eliz, c. 3. ſeems to be anſwered, and 
there may be ſuppoſed ſomething of natural affection, (eſpe- 
cially if he acknowledges the child to be his) inclining him 
to be folicitous for the child's welfare; at leaſt more than 
can be reaſonably expected from parifh officers. But then, 
to be allowed to take the child from its mother, with whom 
the patiſn officers uſually and very properly leave it whilſt 
very young, is unnatural and cruel; and it is very rare that 

9 the 
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the reputed father ingenuouſly owns himſelf to be the real 
father. But if the child is of age and ability to be an ap- 
prentice or ſervant, and the reputed father can find a proper 
maſter, it is fit that he ſhould have power to put out the 
child accordingly ; or that his contribution to the pariſh 
from that time ſhould ceaſe *. If the reputed father of 2 
baſtard child gives bond to indemnify the pariſh, he eſcapes 
paying any thing towards the maintenance of the child; upleſs 
the mother with her child will throw herſelf on the pariſh, 
which ſometimes perhaps her ability will not permit, ot 
otherwiſe ſhe diſdains to do. In ſuch caſe it hath been ad- 
viſed ſometimes for the woman's father to bring an action 
againſt the man for ſpecial damages ſuſtained by the loſs of 
his daughter's ſervice; and a jury according to circumſtances 
will give reaſonable compenſation, But in ſuch caſe the 
daughter muſt be under the age of twenty-one years, and be 
part of her father's family at the time v. 


A baſtard is capable of inheriting nothing, being conſi- 
dered by the law as the ſon of nobody, nor can ſuch be the 
heir to any one ; but this muſt be underſtood as to civil pur- 
poſes, for there is a relation as to moral purpoſes, therefore 
he cannot marry his own mother, ſiſter, daughter, or the 
like :. A baſtard has no ſurname by inheritance, but he 
may gain one by reputation. But all theſe ſtagmata of 
baſtardy may be removed, and the baſtard may be legitimated, 
and rendered capable of inheriting, by the authority of an 
act of parliament, as was done in the time of Richard II. in 
favour of John of Gaunt's baſtard children , and recently in 
favour of a natural daughter of the firſt earl of Orford, 


„ Burn's Juſt, art. Baſt, Y 4 Burr, R. 1378, See page 365, 
3 3-Salk, 66, Ld Raym, . Comb. 356, © Last. 36, 
Dad 4 Conſide- 
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Conſideration of natural affection will not raiſe a uſe to a 

| baſtard, For though there is natural affection between the 
parent and his baſtard iſſue, yet the raiſing of the uſe is a 
conſtruction of the law, and therefore the uſe ſhall never 
ariſe d. If the iſſue of a man who is a baſtard purchaſes 
lands, and dies without iſſue, though the land cannot deſcend 
to any heir on the part of the father, yet to the heir on the 
part of the mother, being no baſtard, it may, The prelates 
in the parliament of Merton, in the thirteenth century, en- 
deavoured ta procure an act to legitimate all baſtards in caſe 
the parents intermarried at any time afterwards, but this was 
rejected by the unanimous voice of the lay-peers, The civil 
law differs from the conimon law in allowing a baſtard to 
ſucceed to an inheritance, . if after his birth the' mother was 
married to the father. And further, if the father had no 
lawful wife or child at that time, the iſſue of a concubine 
might inherit, although ſhe was never married to the father, 
In caſe of inteſtacy and want of lineal heirs, ſhe and her 
baſtard ſon were admitted each to one-twelfth of the inhe- 
ritance 4. And a baſtard was likewiſe capable of ſucceeding 
to the whole of his mother's eſtate, although ſhe was never 
married. Which diſtinction was grounded on the certainty 


which there was reſpecting the mother, although the actual 
father was uncertain *, 


A child may be baſtardized by the ſolemn confeſſion of 
the mother. As was the caſe of Richard Savage in 1697, 
whoſe mother, Ann counteſs of Macclesfield, having lived 
for ſome time on very uneaſy terms with her huſband, 
thought a public confeſſion of adultery the maſt obvious and 
expeditious method of obtaining her liberty ; and therefore 
e. that the child * which ſhe was then great, was 


e Jenk. 47+ Dye 3 ee Noy, 159 d Nov. 89. c. 8. 
Cod. 6. 57. 5 
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begotten by the earl Rivers. Her huſband, as may be 
eaſily imagined, being thus made no leſs deſirous of a ſepa- 

ration than herſelf, proſecuted his deſign in the moſt effectual 
manner ; for he applied, not to the eccleſiaſtical courts for a 

divorce, but to the parliament for an act, by which his 

marriage might be diſſolved, and the child with which his 

wife was then great illegitimated. During the ſeſſion in 

which this bill was depending, the counteſs was delivered 
of a ſon, roth of January, 1697-8, and on the third of 
March following the divorce bill was paſſed, and his wife's 
fortune, which was very conſiderable, was repaid her, and 
ſhe in a ſhort time married colonel Brettf, It ſeems that 
the lords were not unanimous in their opinion of this pro- 
ceeding, for the following proteſt is entered on their journals 
againſt this bill. Di/ſentient—Becauſe we conceive that 
* this is the firſt bill of that nature that hath paſſed, where 
there was not a divorce firſt obtained in the ſpiritual court, 
* which we look upon as an ill precedent, and may be of 
*« dangerous conſequence in the future. Halifax. Rocheſter.” 
And Salmon in his review of thoſe times obſerves, ** this 
year was made remarkable by the diſſolution of a marriage 
ſolemnized in the face of the church.” But after times 
have eſtabliſhed this mode of proceeding, by obtaining a bill 
to annul a marriage without the intervention of the ecclefi- 
aſtical courts: but it is always in that caſe founded on a 
verdict obtained in the temporal courts. So that it ſhould 
ſeem that at this day the proceedings of parliament to annul 
a- marriage without any verdict obtained in any court below, 
is ſupported by this inſtance ſingly and alone.—And in the 
laſt term, (Eaſter 1977) in the King's Bench upon a rule 
to ſhew cauſe againſt a new trial, the queſtion was, whe- 
ther the evidence of the mother was admiffible to baſtardiſe 


f Jobnſon's Life of Savage, page 3, 4+ + 
her 
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her iſſue. ——A gentleman and his wife lived together ſeveral 
years, and had ſeveral children, The hyſband died, and his 
eldeſt ſon entered on the hereditary eſtate, which he held 
until the ſecond fon brought a writ of ejectment, alledging 
that he was not born in wedlock. The cauſe was tried 
before Mr. Baron Eyre, and the plaintiff declared that the 
defendant was born one month and one day before the cere- 
mony was performed, which declaration he attempted ta 
ſupport by the teſtimony of the mother, who was cited to 
attend the trial, The defendant pleated generally, and his 
council objected to the admiſſibility of the mother's evidence, 
(with which the judge concurred) a verdict was obtained for 
the defendant. In arguing this queſtion, the council for the 
defendant. ſtrongly inſiſted on the inadmiſſibility of the 
mother's proving the baſtardy of her own child : an evidence 
which they preſumed would be contrary to nature, to law, 
and to decency. In reply to which, and in ſupport of the 
rule it was ſaid, that the objections to the mother's evidence 
applied to children that were born in wedlock, and not to 
ſuch as were born before marriage. Lord Mansfield allowed 
that by the civil, the canon, and the common law, the 
parole evidence of a parent was inadmiſſible to affect a child 
born in wedlock ; he obſerved upon the ſeveral reaſons which 
made ſuch evidence dangerous, particularly partiality, ca- 
price, or fixed averſion, which might enduce bad women to 
bring a charge impoſſible to be refuted, by which a rightful 
heir might be deprived of his inheritance. His lordſhip alſo 
mentioned the indecency and illegality of permitting a wo- 
man to prove herſelf an adultreſs, and therefore ſubject her- 
ſelf to penalties, But his lordſhip concluded with denying the 
doctrine of Mr. Baron Eyre, and allowed the admiſſibility of 
the mother's evidence to prove baſtardy before marriage, and 
ordered the rule to be made abſolute.—If a baſtard dies in- 
teſtate, without wife or iſſue, the king is entitled to the 
perſonalty, 
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perſonalty, and the ordinary of courſe grants adminiſtration 
to the patentee or grantee of the crown . Upon an iſſue out 
of Chancery, to try whether the plaintiff Pendrell was the 
heir at law of one Thomas Pendrell, it was agreed, that the 
plaintiff's father and mother were married, and cohabited 
for ſome months; that they parted, ſhe ſtaying in London, 
and he going into Staffordſhire, That at the end of three 
years the plaintiff was born. And there being ſome doubt 
upon the evidence, whether the huſband had not been in 
London within the laſt year it was ſent to be tried. And 
the plaintiff reſted at firſt upon the preſumption of law in-fa- 
rour of legitimacy, which was encountered by ſtrong evi- 
dence of no acceſs. And it was agreed by the court and 
counſel at the trial at Guildhall, before lord chief juſticeRay- 
mond, that the old doctrine of being within the four ſeas was 


not to take place; but the jury were at liberty to conſider of 


the point of acceſs, which they did, and found againſt the 
plaintiff, and the court of Chancery acquieſced in the ver- 
dit *,—A feme-covert, during the abſence of her huſband 
at Cadiz, was brought to bed of a baſtard, and her huſband 
was not in England from the time of her conception till ſhe 
was brought to bed. The queſtion was whether this child 
was a-baſtard, eſpecially within the words of the ſtatute of 
the 18th of Elizabeth, which ſays, children begotten and born 
out of lawful matrimony. Which cannot be ſaid of this caſe, 
the mother being married at the time of the birth of the 
child; and if ſuch a mother ſhould kill ſuch a child, ſhe 
could not be guilty of murder within the ſtatute, 21 Ja. 
Cc: 27. But the court. He is a baſtard who is begotten and 
born of a feme - covert, whilſt the huſband is beyond the four 
ſeas. | And in a real action if general baſtardy was pleaded, 
the biſhop ought to certify ſuch an one a baſtard. - And 


6 3; p. W. 33. h Caſe of Pendrell and Pendrell, H. 5 Geo. II. 
Straſ. 925. . At 0:0 5b 1 Ae A 
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wherea man is a baſtard, he is ſuch to all purpoſes, and why 
not within the 18th of Eliz. for though the ſtatute 21 Ja, 
is a penal law, yet the act of 18 Eliz. is a remedial law i, 
But this non-acceſs of the huſhand ought to be proved other- 
wiſe than upon the wife's oath, as in the following caſe, — 
'The defendant Reading was adjudged, by an order of baſ- 
tardy, to be the putative father of a baſtard child, begotten 
of the wife of one Almont of Sherborne. The ſaid woman 
on the appeal gave evidence, that the ſaid Reading had car- 
nal knowledge of her body in or about Auguſt 1732, and 
ſeveral times ſince; and that her huſband had no acceſs to 
her from May 1731, to the time of her examination in that 
coart, being the 3d of October 1773, and that the ſaid 
Reading was the father of the ſaid child. And the queſtion 
on removal of the ſame into the King's Bench was, whether 
the wife in this caſe ſhould be admitted as an evidence for or 
againſt her huſband, and to baſtardize her own child. And 
the whole court were of opinion, that the wife could be a 
witneſs to no other fact than that of incontinency ; and that 
this ſhe-muſt be admitted to from the neceſſity of the thing, 
but not to the abſence of her huſband, which might properly 
be proved by other witneſſes. ' And likened it to the caſe of 
hue-and-cry, where the perſon robbed ſhall be admitted a 
witneſs of the fact of robbery, but not to prove any other 
matter relating thereto, as in what hundred the place was, 
and the like, becauſe that may be proved by others *,—But 
in ejectment, the queſtion on a trial at bar was, whether the 
leſſor was ſon and heir of Cabel Lomax, Eſq; deceaſed, 
which depended on the queſtion of his mother's marriage. 
And that being fully proved, and evidence given of the huſ- 
band's being frequently at London, where the mother lived, 
ſo that acceſs muſt be preſumed ; the defendants were ad- 


i The King againſt Abberton, M. 16 W. III. Ld Raym. 395. 
* The King againſt Reading, M. 8 Geo, II. 5 Sefl, Ca. 175, 2 
r mitted 
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titted to give evidence of his inability from his bad habit of 
body. But their evidence not going to an impoſſibility, but 
an improbability only, that was not thought ſufficient, and 
there was a verdict for the plaintiff! | 


Tf a man marry his kinſwoman within the degrees, the 
iſſue between them is not baſtard until divorce found ; for 
the marriage was not void but only voidable ®, 


Baſtardy js diſtinguiſhed into general and ſpecial. ' Ge- 
neral baſtardy is founded on the plea, that the parents of 
the baſtard were not accoupled in lawful matrimony; ot 
that the marriage was null and void on account of conſan- 
guinity, or ſome other impediment. Special baſtardy is 
founded on the perſons being born before eſpouſals. Gene- 
ral baſtardy is triable only by the certificate of the biſhop in 
the courts Chriſtian ; but ſpecial baſtardy is triable by a jury 
at common law. The queſtion of baſtardy, or legitimacy, 
ovght firſt to be moved in the king's temporal court, and 
thereon iſſue out to be joined there; and then it ought to 
be tranſmitted by the king's writ to the eccleſiaſtical court, 
to be there examined and tried 9, And if without ſuch writ 
being tranſmitted, the eccleſiaſtical court enters on exami- 
nation of ſuch ſuit, a prohibition lays, as ſuch ſuit cannot 
be determined there without affecting the temporal intereſt 
of the ſubject, 


If a baſtard has gotten a name by reputation, he may 
purchaſe by it D. If a remainder be limited to I. S. ſon of 
W. S. although he be a mere baſtard, and no mulier, by 
the ſpiritual law, yet if he be reputed for his ſon, it is a good 


Il Caſe of Lomax and Holmden, M. 6 G. II. Str. 940. m 1 Roll's 
Abr. 357. 59 Hughs, c. 29. John. 264. God. 489. © 1 Laſt. 243+ 
® Ca. Line, 36 . | 
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remainder, But if an eſtate for life be made, the remaindet 
to the iſſue of the body of I. 8; or by him begotten on the 
body of A. S. if he hath afterwards illegitimate children, 
yet theſe children ſhall never take this remainder, becauſe hg 
cannot have the reputation of iſſue before their birth By a 
deviſe of all his goods to his children, a baſtard eignè ſhall 
take a portion. G. S. conveyed lands to the ule of himſelf, 
remainder to G, S. his ſon; whereas in truth, G. S. was 
born of one B. in matrimony of one C; yet was reputed the 
ſon of G. 8, and educated by him; though the boy was 
but fix years old, it was ruled he ſhould take the remainder, 
for having gotten by reputation the name of G. S. theſe 
words are a certain deſcription of the perſon to take the re- 
mainder *,—But if a remainder be limited to the eldeſt iſſue 
of A. whether legitimate or illegitimate; and A. has iſſue 
a baſtard, he ſhall not take this remainder; for it is not 
veſted in A. as it was in the former caſe, but is in contin» 
gency, and the certain time is not defined when this contin- 
gency ſhall happen; for the baſtard at his birth does not ac- 
quire the reputation of being the iſſue of A. and ſince the 
baſtard when firſt in being cannot take by virtue of this limi- 
tation, he can never take it, for he cannot be underſtood to 
be the perſon deſigned and marked out by theſe words. If 
after His birth it depends on the uncertainty of popular repu- 
tation, whetherhe ſhall take the remainder or not ; and ſuch 
a deſignation of the perſon as contains no certainty in itſelf ; 
or no relation to any other certain matter that may reduce it 
to certainty, is a void limitation t,—A limitation of a re- 
mainder toa baſtard before his birth is not good; for though _ 
the law allows the poſſibility of having baſtards, it pre- 
ſumes it to be a very remote and improbable contingency u- 


11 Inſt. 3. Baron & Feme. r Moorf, 10 Bar. & F. 1 Co- 
Lit. 3. t 2Roll's Abr. 42, e. ? Cro, Eliz. 509. 
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Calling a Clergyman 4 Baſtard. 


F a man calls a clergyman a baſtard, no action will lay; 
for it is neceſſary that the plaintiff ſhould aver ſame da- 
mage; which in the language of the law is, laying his ac- 
tion per quod. But if the clergyman can ſhew ſome ſpecial 
Joſs by it, he may bring his action, for ſaying he was a 
baſtard, per quod he lot the preſentation to ſuch a living.— 
A baſtard ſtrictly was incapable of holy orders, and though 
that was diſpenſed with, yet he was utterly 1 
bogs holding any dignity in the church *. | 


Settlement 71 baſtard Children, 


PHE ſettlement of a baſtard is in the pariſh where he was 

born ; not in that of his father, as in the caſe 'of 
legitimate children, However, in caſe of fraud, as if a wo- 
man be ſent either by an order of juſtices, or comes to beg 
as a vagrant to a pariſh which ſhe does not belong to, and 


drops her baſtard there, the baſtard ſhall in the firſt caſe be. 


ſettled in the pariſh from whence ſhe was illegally removed : 
or in the latter caſe; in the mother's own pariſh, if the mo- 
ther be apprehended for her vagrancy. Where a baſtard is 
dorn in a pariſh where the mother hath no ſettlement, the 
child ſhall go with its mother for nurture, whilſt it it a nurſe 
child, to her place of ſettlement, and the pariſh where it 
was born ſhall not be liable to maintain it until the child 
Mall be lawfully removed thither as to its place of ſettle- 
ment *; but if the mother deſerts ſuch baſtard child, it 
ſhall be ſettled in the pariſh where born. 


V 4 Rep. 17. 1 Lev. 248. W Forteſ. c. 40, 2 Roll's Abr. 356. 
1 Rich, II. e. 3. 7 Rich. II. c. 12. K Bucu's J. Ad. Baft, 5 Rep. 58. 
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But after the age of ſeven years, a baſtard child is prima 
acie, ſettled where born. But if a woman comes into 2 
pariſh by privity and colluſion of the officers where ſhe be- 
longs, and is there delivered; ſuch baſtard is not entitled to 
a ſettlement in that pariſh in ſuch a caſe?, Likewiſe a 
baſtard born whilſt the mother, under an order of removal, is 
on the road, is not ſettled where born, but where the order 
of removal had deſtined it to be *. But an illegal order of 
removal will not ſettle a baſtard child *; 


Any woman wandering and begging that ſhall be deli. 
vered of a baſtard child in any pariſh or place to which ſhe 
doth not belong, the child ſhall not be ſettled where born, 
but the ſettlement of the woman ſhall be the ſettlement of 
the child d. A child born in the houſe of correction, or in 
the county gaol, or in a lying-in hoſpital, ſhall be ſeat to 
the place of its mother's ſettlement :. 


Ann Cauſier came into the pariſh of Ipſley, with a cer- 


tificate from Studley, in the words following: To the 
„ churchwardens and overſeers of the poor of the pariſh of 
« Ipſley. We the churchwardens and overſeers of the pariſh 
of Studley, do hereby certify, own, and acknowledge, 
Ann Cauſier, ſpinſter, and the child or children that ſhe 
e now goeth with, to be our inhabitants, legally ſettled with 
4 us in our ſaid pariſh of Studley; and if at any time here- 
cc after the ſaid Ann Cauſier, or her child or children which 
„ ſhe now goeth with, ſhall become chargeable to and aſk 
4 relief of your ſaid pariſh of Ipſley ; we the ſaid church- 
« wardens and overſeers of the poor of our ſaid pariſh. of 

« Studley, do hereby promiſe for ourſelves and ſucceſlors, 


VI er. Ca. 66. 
d 17 Geo. II, Go $+ | 25. 


* Ibid a 1 Salk, 121, 2 Idem- 53. 
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« that we will, when requeſted by any of you, receive, re- 
« lieve, and provide for them, as our inhabitants, accord - 
« ing as the law in that taſe requires,” The child was 
born at Ipſley, within about a month after ſhe came to reſide 
there under the certificate, It was argued, that the certifi- 
cate could not in-this caſe operate as to the unborn child, 
but that the child was, notwithſtanding, ſettled in the 
place where it was born, That this is not a certificate 
within the act of 8 & g W. e zo, the undertaking relates to 
an embrio, a non- entity. An unborn child cannot be per- 
ſonally certificated, it is no part of the parents family, and 
the act obliges only the certifying pariſh to provide for the 
pauper mentioned in the certificate, together with his or her 
family; and a baſtard in the ſenſe of the act is part of no 
perſon's family. But the court were clearly of opinion, that 
the pariſh of Studley was bound by this certificate, which 
takes notice of the woman being then unmarried, arid with 
child, and acknowledges the child ſhe then went with to 
be legally ſettled with them in their pariſh. And lord 
Mansfield obſerved, that the woman was very big with child, 
and was underſtood by both pariſhes to be ſo; and Studley 
expreſsly promiſed to provide for the infant ſhe then went 
with. Therefore they ought to be bound by their certifi- 
cate, An infant in ventre ſa mere, may be to a variety of 
purpoſes conſidered as born ©: "0 


. 4 Caſe of Ipſley and Studley, M. 26 Geo, III. Butrow's Set, Ca. bgos a 
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ts TR Of Guardian and. Rand. 


Jr has been base obſerved, that the father is 1 
the guardian of his own child; and the mother becomes 
ſo in ſome caſes; for with regard to daughters, the father 
has 4 power to aſign by deed, or will a guardian to any 
woman child under the age of ſixteen years; and if none be 
ſo aſſ gned, the mother ſhall in this cafe be guardian . Of 
guardians there are three kinds: (i.) Guardians for nurture, 
(2.) Guardians in ſoccage ; or, guardians by the common 
law. (3). Guardians by ſtatute; or, teſtamentary guardi- 
ans 7 Guardians for nurture are the father or mother of 
eourſe, till the infant attains the age of fourteen years ; and 
in default of father or mother, the ordinary appoints ſome 
one t to take care of the infant's perſonal: eftate, and to pro- 
vide for its maintenance and education. —Guardians'in ſoc- 
cage are appointed when the infant is entitled to ſome eſtate 
ip lands and this guardianſhip by the common laws de- 
volves on his next of kin, to whom the inheritence cannot 
poſſibly deſcend ®, As, where the eſtate deſcended from his 
father, in this caſe his uncle by the mother's ſide, cannot 
poſſibly inherit this eſtate, and he ſnall be the guardian. 
The law carefully removing from the guardian any tempta- 
tion from private intereſt, which might influence him to be- 
tray his truſt; and-therefore-waill not ſuffer the perſon of an- 
infant to be placed under his care, Who may poſſibly become 
heir to him.— Theſe guardianſhips in nurture and ſoccage, 


4 5 P. & M. c. 8. 1 Co. Litt, 85 K Lib. 123. 


81 . 
FRE MG continue 


4 


PARENTS Ax CHILDREN. 114 
continue no longer than till the infant is fourteen years of 
ige; he being then conſidered by the law as of ſuffieient 
diſcretion to chooſe his own guardian, which he has a right 
to do; unfefs the father has already named one d. Formerly 
this right was claimed by the lord of the heriot, on the death 
of the father. Guardians by ſtatute are ſuch as are ſo aps 
pointed by the father; and a father under age may diſpoſe 
of the cuſtody of his child ; and ſuch diſpoſition draws after 
it the lands as incidentat? to the cuſtody . Beſides: Which; 
the city of London by cuſtom, and ſome other places likes 
wife, appoint ſpecial guardlans *. The power of à guar> 
dian, fo long as his authority continues, is the ſame as that 
of a father; and the guardian, when his ward comes of age, 
is bound to give him an account of all that he has tranſacted 
on iw behalf; and muſt anfwer for all loſſes that have hap- 
pened through his wilful default or neglett. In order there- 
fore to prevent diſagreeable conteſts, it has berome a prac- 
tice with many guardians, efpecially where large eſtates are 
in queſtion, to indemnify themſelves by applying to the court 
of Chancery, acting under its direction, and accounting an- 
nually before the officers of that court, The king, as the 
father of his country, is the univerſal guardian of all in- 
fants, idiots, and lunatics, who cannot take care of them - 
ſelves; therefore the lord Chancellor, as the king's delegate; 
hath juriſdiction in appointing and removing guardians, and 
in ſuperintending the intereſts of minors. In caſe therefore 
any guardian abuſeb his truſt, the court-will check and pu- 
— ro nay, ſometimes proceed to remove him, and ap- 
point another in his ſtead . And from all proteedings re- 
lative thereto, an appeal lays to the houſe of lords. Tbo 
court of Exchequer dan only appoint a guardian ad litem, to 


h 12 Car, u. c. 24. 1 Vaugh. 178. * Co, Litt. 88. 
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manage the defence of the infant, if a ſuit be commenced 
- 3gainſt him, . A power which is incident to the juriſdiction 
pf every court of juſtice. But when the intereſt of a minor 
-q comes before the court judicially in the progreſs of a cauſe ; 
or upon a bill for that purpoſe filed, either tribunal in- 
diſcriminately, will take care of the property of the infant, 
According to the ancient hereditary feodal eſtabliſhment, 
every heir not of full age, namely, a male under the age of 
twenty-one years, and a female under fourteen, were the 
wards of the lord of the fief, which lord was; ſtyled their 
guardian in chivalry, - He had the cuſtody of the body and 
lands of ſuch heir, unaccountable to any one for the pro- 
duce of the latter, until the heir attained to full age. The 
female was ſuppoſed. marriageable at fourteen years of age; 
and that her huſband was capable of performing the ſervice 
Which the lord was entitled to call upon him for. A fur- 
ther advantage was allowed the lord. by ſtatute a, which 
gave him the right of a guardian in chivalry over a female, 
until ſhe attained the age of ſixteen years, provided her an- 
ceſtor died before. ſhe had completed her fourteenth year, 
But in earlier times, in order to accommodate the Norman 
government more to Saxon cuſtoms, the charter of Henry I. 
took this cuſtody from the lord, and placed it in the widow 
and next of kin; and this as to the land as well as the chil- 
dren. But ſo noble an immunity was not long enjoyed, 
When the female heir to an hereditry feud arrived at the 
age of ſixteen years, ſhe comes entitled o ſue out her livery, 
or ouſter lemain; and upon paying half a year's profit upon 
the lands, ſhe obtains the delivery of her lands out of her 
guardian's hands; but a learned commentator is of opinion, 
that this payment was expreſly contrary to Magna Charta. 
The lord was entruſted with ſuch diſcretionary power over 


= wel. i 3 E. I. c, 22. u Blackſt, b. II. C, 5 
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bis vaſſel, becauſe the ſpirit of thoſe times conſidered the 
connection between the lord and the vaſſal, as a Coſe and 
friendly one; and he who was to receive the future ſervices 
of the vaſſal, was deemed the molt likely perſon to give him 
or her a ſuitable education; but the moſt dangerous power 
which the lord poſſeſſed over his minor vaſſal was in reſpect 
of marriage. He might chaoſe for his ward a ſuitable match; 
it was required to be without diſparagement or inequality ; 
which if the infants refuſed, they forfeited the value of the 
marriage to their guardian; but this value was ſettled by a 
jury, and depended on the ſum any: one would give to ob- 
tain ſuch a marriage. On the other hand, if the infants 
married without the conſent of their guardian, they forfeited 
double the value acquired by ſuch marriage. The powec 
thus given to guardians in chivalry over their wards, was 
very arbitrarily and oppreſſively exerciſed ; inſomuch, that 
it was found neceſlary to regulate it by the great charter ra- 
tified by king John, which obliged the guardian to acquaint 
the next of kin with the contract, previous to its accom- 
pliſhment ; and it exprefly enjoins them to marry their wards 
without diſparagement. But in the charter confirmed in 
the next reign, this clauſe reſpecting relations is omitted; 
and the evil continued as grievous as before; guardians have 
ing an unlimitted power of making what advantages they 
thought fit of their female wards, by ſelling them in mar- 
riage ; and ſuch were the arbitrary and irrational ſentiments 
of legiſlators in thoſe times, that by an expreſs ſtatute, ſuch 
right of ſelling bis ward in marriage; or receiving the price 
or value of it, is confirmed to the guardian . Theſe op- 
preſſive and ruinous claims made by the lord on his vaſſal, 
is thus deſcribed by a very able writer: The heit, on the 
death of his anceſtor,” ſays he, if of full age, was plun+ 
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dered of the firſt emoluments ariſing from his inheritanee, 
by way of relief, or primer ſeiſin; and if under age, of the 
whole of his eſtate during infancyz a female ftanding in 
exactly the ſame. predicament; and then, as Sir Thomas 
Smith very feelingly complains”, when he came to his 
own after he was out of wardſhip ; his woods decayed ; 
houſes fallen down ; ftock waſted and gone ; lands let forth 
and ploughed to be barren ; to make amends, he was yet to 
pay half a year's profits as a fine for ſuing out his livery ; 
and alſo the price 'and value of his marriage, if he refuſed 
fuch wife as his lord and- guardian had bartered for, and 
impoſed upon him; or twice that value if he married another 
woman, Add to this the untimely and expenſive honour of 
knighthood, to make his poverty more completely ſplendid ; 
and when by theſe deductions his fortune was fo ſhattered 
and ruined, that perhaps he was obliged to ſell his patrimo- 
ny, he had not even that poor privilege allowed, without 
paying an exorbitant fine for à licenſe of alienation . A 
right thus eftabliſhed, although repugnant to every idea of 
natural juſtice, continued in full force until the year 1660, 
when all theſe oppreſſive appendages to feudal tenure were 
at once effaced, It was then enacted r, that the court of 
. eoaras and liveries, and all wardfbips, liveries, primer ſeiſms, 
and oufter lemains, values and forfritures of marriages, by rea- 
fon of any tenure by the king or others, be totally taken away ; 
and that all fines for alienations, tenures by homage, knights 
Service and eſcuage; and alſo aids for marrying the daughter, 
or Anigbiing the ſan; and all tenures of the king in capite, be 
kknwife taken away. And that all forts of tenures beld of the 
ting or others; or turned imo free or common ſoctage, ſave only 
terures in frankalmoign, cof ybolds, and the bonorary ſervices 
(without the laviſh pare) of grand fargeantry. This Rature, 
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ſays the able writer above quoted, was a greater acquiſition 
to the civil property of this kingdom, than even Magna 
Charta itſelf; fince that only pruned the Juxuriances, that 
had grown out of military tenures, and thereby preſerved 
the tenures themſelves ia vigour ; but this extirpated the 
whole, and demoliſhed both root and branch. An heir to 
a ſoccage tenure was not ſubject to the wardſhip of his lord, 
on which account he was liable to pay to the lord a relief, 
in the ſame manner as if of full age. But tenures in ſoc- 
cage are ſubject to wardſhip, in cafe the heir be a minor, 
though of a very different nature from thoſe above deſcrib- 
ed, and which were incidental to knight- ſervice. For if 
the inheritance deſcended to an infant under fourteen years 
of age, the wardſhip of him ſhould not belong to the lord 


of the fee, becauſe in this tenure no military or perſonal ſer- 


vice being required, there is no occaſion for the lord to take 
the profits in order to provide a proper ſubſtitute for his in- 
Fant tenant ; but his neareft relation to whom the inheri- 
tance cannot deſcend, ſhall be his guardian in foccage, and 
have the cuſtody of his land and body till he arrives at the age 
of fourteen years. At fourteen years of age this wardſhip 
in ſoccage ceaſes, and the heir may ouſt the guardian; and 
call him to account for the rent and profits; for at that age 
the law ſuppoſes him capable of chooſing a guardian for 
himſelf . It was in this particular of wardſhip, as alſo in 


that of marriage, and in the certainty of the render or ſer- 


vice, that the ſoccage tenures had ſo much the advantage 


of the military ones ; but as the wardſhip ceaſed at fourteen 
years old, there was this diſadvantage attending it ; that 


young heirs being left at ſo tender an age to chooſe their 
own guardians till twenty-one years old, they might make 
an improvident choice; therefore, when almoſt all the lands 
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in the kingdom were turned into ſoccage tenures by the ſa. 
- Jutary ſtatute abovementioned, it was enacted, that it ſhould 
be in the power of any father by will to appoint a guardian 
till his child ſhould attain the age of twenty-one years, 
And if no ſuch appointment be made, the court of Chan- 
cery will frequently interpoſe to prevent an infant heir from 
improvidently expoſing himſelf to ruin . The doctrine of 
marriage in ſoccage tenure, was likewiſe diametrically op- 
polite to thoſe in knight's ſervice ; for if a guardian in ſoc- 
cage gave his ward in marriage, under the age of fourteen, 
he was bound to account to his ward. for the value of the 
marriage, even though he took nothing for it, unleſs he 
married him to advantage; for the law in favour of infants 
is always jealous of guardians, and therefore in this caſe it 
made them account not only for what they did receive, but 
alſo for what they might receive, on the infant's behalf, 
leſt by ſome colluſion the guardian ſhauld have received the 
value and not brought it to account : but the ſtatute having 
deſtroyed all values of marriages, this doctrine of courſe hath 
ceaſed with them. At fourteen years of age the ward might 
have diſpoſed of himſelf in marriage, without any conſent 
of his guardian, till the act for preventing clandeſtine mar- 
riages, 26 Geo, II. 


A guardian is one appointed by the wiſdom and policy 
of the law, to take care of a perſon and his affairs, wha by 
reaſon of his imbicility and want of underſtanding is inca- 
pable of acting for his own intereſt; and it ſeems that by 
eur law his office originally was, to inſtruct the ward in the 
arts of war; as alſo in thoſe of huſbandry and tillage, that 
when he came of age he might be the better able to perform 
thoſe ſeryices to his lord whereby he held his lands“. The 
relation in which a guardian ſtands to his ward, bears fo cloſe 
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a reſemblance to that of a father to his child, that the ſame 
remedy which the law allows the father in a caſe of abduc- 
tion, may be had by a guardian when his ward is ftolen or 
raviſhed away from him. In the feodal times guardian in 
ſoccage was entitled at common law to a writ of right de 
cuſtodia terre et heredis, in order to recover the poſſeſſion 
and cuſtody of the infant. So it ſhould ſeem that he has 
{till a right to ſue out this ancient writ. But as the court 
of Chancery is inveſted by the king with the power of ſu- 
perintending all the infants 'in the kingdom, and is the ſu- 
preme guardian, the method of late purſued in all complaints 
relative to wards and guardians, has been by an application 
to the court of Chancery, as the moſt ſpeedy and ſummary 
method of redreſs. And it is expreſly provided “, that teſta- 
mentary guardians may maintain an action of raviſhment 
for treſpaſs, for recovery of any of their wards, and alſo for 
damages to be applied to the uſe and benefit of the infant x. 
If a woman have iſſue a ſon by a former huſband, and ſhe 
marries a ſecond huſband ſeiſed of ſoccage lands, by whom 
ſhe has iſſue another ſon ; and the huſband and wife die, 
leaving the (aid ſon under fourteen years of age, his brother 
by the half blood, if of the age of twenty-one years, ſhall be 
guardian in ſoccage, as next of kin to whom the eſtate 
cannot deſcend v. A guardian to an infant, having a conſi- 
derable ſum of money in his hands that was raiſed out of the 
infant's eſtate, laid out, with the conſent of the grandmother, 
3000l. in a purchaſe of lands which lay contiguous to the 
infant's eftate, and took the purchaſe in his neme, for his 
benefit, if when he came of age he ſhould agree thereto, and 
allow that money on account. The infant dying in his 
minority, it was held by the lord chancellor againſt the opi- 
nion of the maſter of the rolls, that though neither the heir 
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nor adminiſtrator of the infant were entitled to the lands, 
yet the guardian muſt account ſor the 30001. to the admi- 
niſtrators of the infant, and that it was not in'the power of 
the guardian, without the direction of the court of Chan- 
cery, to turn the perſonal. into real eſtate, by which it will 
deſcend to the heir z,—A mother, as guardian to her infant 
fon, had out of his perſonal eſtate paid off a mortgage. 
The infant afterwards died, and the eftate deſcended to a 
remote heir; and then the mother would have had back the 
money, but the court denied her any relief *,—An eftate 
having deſcended to an infant ſubject to incumbrances, and 
the queſtion being whether a guardian might, without the 
direQion of a court of equity, apply the profits to diſcharge 
the incumbrances, or the intereſt of them, or whether they 
ſhould not be accounted perſonal eſtate, and fo the admi- 
niſtrator of the infant be entitled to them, if the infant died 
in his minority; it was held by the court, that a guardian, 
without any direction, may pay the intereſt of any real in- 
cumbrance, and the principal of a mortgage, becauſe that is 
direct and immediate charge on the land, but not any other 
real incumbrance®,—A widow who was guardian to her ſon, 
received the rents and profits of his eſtate, and paid off debts 
dy ſpecialty, but took aſſignments of the bonds. The ſon 
dying in his minority, ſhe brought her bill againſt the heir 
for a diſcovery of aſſets by deſcent to the ſatisfying of money 
due By bond, ſhe claiming the profits as adminiſtratrix to 
her fon. And it was held by the court, that the guardian 
was not compellable to apply the profits of the eftate of the 
infant heir to pay off the bond debts ©, —If a guardian takes 
a bond for arrears of rent, he thereby makes it his own debt, 
and ſhall be charged with it*,—If a guardian to an infant, 


2 Caſe of the earl of Winchelſea and Norclifle, 1 Vern, 403. 22 Vern. 193. 
b Cafe of Palmer and Danby, Ab. Eg. 261, 262. © Cafe of Waters and 
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whoſe lands are incumbered to the value of 600. buys it off 
with 1601. of the infant's money, he ſhall not charge the 
infant with the 600l. —If a man receives the profits of an 
infant's eſtate, and-continues to do ſo for ſeveral years after 
the infant comes of age, before any Entry is made on him, 
yet he ſhall account for the profits throughout, and not 
during the infancy only f,—A receiver to the guardian of an 
infant, who has had his account allowed by the guardian, 
{hall not be obliged to account over again to the infant when 
he comes of age®.—lIf a feme-guardian in ſoccage marriage, 
the huſband becomes the guardian in right of his wife, But 
if ſhe dies, the guardianſhip ceaſes as to him, and ſhall go 
to the next of kin to the infant, to whom the eſtate cannot 
poſſibly deſcend *,—If a guardian in ſoccage makes leaſes 
for years to continue beyond the time of his guardianſhip, 
ſuch leaſes ſeem not to be abſolutely void by the infant's 
coming of age, but only voidable by him if he thinks fit : 
for they were not derived barely out of the intereſt of the 
guardian, or to be meaſured thereby,. but took effect alſo by 
virtue of his authority, which for the time was general and 
abſolute, and therefore all lawful acts done during the conti- 
nuance of that authority are good, and may ſubſiſt after the 
authority itſelf by which they were done is determined. And 
conſequently the infant when he comes of age may, by ac- 
ceptance of rent or other act, if he thinks fit, make ſuch 
leaſes good and unavoidable i.—If a woman who is guardian 
in ſoccage to her ſon marries again, and her huſband and ſhe 
join in a leaſe of the infant's lands, this leaſe, upon the death 
of the huſband, becomes void; for the intereſt ſhe had in the 
lands was in right of the infant, and therefore ſhall not bind 
her as thoſe acts ſhall in which ſhe joins with her huſband in 
parting with her own poſſeſſions *, 


| e Idem, 247. F Ab. E. Ca. 280. c Pr. Ch. 535 h Plow. 
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T. privilege of infancy does not extend to the king ; 
for the wiſdom of government has thought it neceſſary 
that he who is to preſide over and govern the whole king- 
dom, 'ſhouſd never be conſidered as a minor, incapable of 
governing himſelf, and his own affairs. Therefore if the 
king within nt age mak? any leaſe or grant, he is bound, and 
cannot avoid them either during his minority, or when he 
comes of full age. So if a king conſents to an act of parlia- 
ment during his minority, yet he cannot after avoid this 
act; for as king he is a body politic, and cannot be a minor!, 
—By an infant, or minor, is meant any one who is under 
the age of twenty-one years, whether males or females ; 
although a male at twelve years old may take the oath of 
allegiance ; at fourteen is at years of diſcretion, and there- 
fore may conſent or diſagree to marriage; may chooſe his 
guardian; and if his diſcretion be actually proved, may 
make 2 will, and diſpoſe of his perſonal eſtate ; at ſeventeen 
years old he may be an executor, and at twenty-one is at his 
own diſpoſal, and may alien his lands, goods, and chattels “. 
A female at ſeven years of age may be betrothed or given in 
marriage; at nine is entitled to dower; at twelve is at years 
of maturity, and therefore may conſent or diſagree to mar- 
riage; and if proved to have ſufficient diſcretion, may be- 
queath her p:rſonal eftate ; at fourteen is at years of legal 
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diſcretion, and may chooſe a guardian; at ſeventeen may be 
executrix z, and at twenty-one may diſpoſe of herſelf and 
her lands. If a female infant who is in ward marries, at 
common law the guardianſhip determines, becauſe the huſ- 
band, immediately on her marriage, becomes her guardian, 
and it would be inconſiſtent that ſhe ſhould at the ſame time 
de under the power of another guardian a. And here it will 
probably be a matter of curious ſpeculation to the reader to 
ſee the different laws reſpecting women in theſe particulars 
in the moſt conſiderable ancient and modern ſtates Among 
the ancient Gteeks and Romans women were never looked 
upon as of age, but were ſubje& to perpetual guardianſhip 
unleſs they married. But in proceſs of time this perpetual 
wardſhip during celibacy wore away, and females as well as 
males were deemed of full age at twenty-five years ®. Scot- 
land agrees with England in making twenty-one' years the 
full age in males and females. In Naples they are at full age 
at eighteen; in France, with regard to marriage, not till 
thirty; and in Holland at twenty-five ?. An infant has 
been adjudged of age the day before his birth-day, for the 
law will not make a fraction of a day ; and therefore where 
Fperſon was born the zd of September, and the 2d of Sep- 
tember twenty-one years he madé his will. It was held 
good, and that he was then of age to deviſe his lands. And 
it was held that ſuch will ſhall take effect, though the deviſor 
dies before ſix o'clock the evening of that day 8. 


Infants were not permitted to inherit to a genuine feud 
but when the military ſervice, which at firſt conſtituted the 
eſſential part of the feodal ſyſtem wore away, a new kind of 
tenure was created, which 1 was called an improper feud, one 
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Hether 2 deviſe of lands to an unborn infant in vextre 
fa mere is good, has been much doubted, becauſe the 

infant is not in being to take at the death of the deviſor, and 
the freehold cannot be put in abeyance by the act of the party. 
But others hold that ſuch deviſe is good, though the infant 
be not in g at the death of the deviſor, and that the free 
bold ſhall not be in abeyance, but ſball deſcend ta the heir at 
law in the mean time. And if land be deviſed for life, re- 
mainder to a poſthumous child, this is a good contingent re- 
mainder :. It may have a ſurrender of a copyhold eſtate made 
tity it N have a ee — J 
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Tis; reſtraints that are | laid upon infonts by the laws P 

'En gland are no other than ſuch as a kind parent would 
ſubject a child to whom he tenderly loved, to prevent his 
committing ſuch acts of indiſcretion as an infantile judgment 
and want of experience might lead him to, the conſequences 
of which might be fatal to him through his whole life ; an 
infant therefore is not allowed by law to alien his lands, or 
do any legal act. He cannot execute a deed, or any kind of 
contract. He cannot be ſued, but under the protection, and 
joining the name of his guardian : for by him he is to be de- 
fended againſt all attacks. But he may ſue either by his 
guardian, or prochin amy, his next friend, who is not bis 


r Bro, tit. Deviſe. 32. 1 Salks 231. 1 Sid. 153, Carth. 309. 
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guardian. This prochin amy may be any perſon who will 
undertake the infant's cauſe ; and it frequently happens that 
an infant by his prechin amy inſtitutes a ſuit in equity againſt 
his g@rdian who abuſes. his truſt. An infant- cannot loſe 
any property to which he is heir by non-claim, or neglect of 
demanding his right, they being exempt from the-force and 
effect of a fine levied on lands, to which they are heirs, 
which bars the right of others by non-claim ; but they are 
allowed five years after their attaining full age to put in theit 
claim“: nor is he chargeable with any kind of ' /aches, of 
neglect, except in ſome very particular caſes. And although 
infants cannot alien their eſtates, yet infant truſtees or mort 
gagees are enabled to convey, under the direction of the 
court of Chancery or Exchequer, the eſtates they hold in 
truſt or mortgage, to ſuch perſon as the court ſhall appoint; 
An infant too that has an advowſon may preſent to the bene- 
fice when it becomes void, it being in this cafe neceſſary 
that the- general rule ſhall be difpenſed with. It permits 
therefore an infant to preſent a clerk, who if unfit may bs 
rejected by the biſhop, rather than either ſuffer the church 
to be unſerved till he comes of age, or permit the infant to 
be debarred of his right by lapſe to the biſnop i. The lord 


chancellor King expreſſed himſelf very ſtrongly on this 


point, in the caſe of Atkinſon and Coverly, in the court of 
Chancery x732, ſaying, that if the infant were but a year 
old, or younger, they ought to put a pen into his hand, and 
guide it to ſign the preſentation v. An infant may purchaſe 
lands, but his-purchaſe is incomplete; for when he comes 
to age he may either agree or diſagree to it, as he thinks 


beſt ; and the ſame alternative is the right of his heirs after 


him, if he dies before the completion of the agreement. 
And although. he can make no deed that is not afterwards 


8 4 Hen, VII. c. 4. 3 1ft, 136. u Wat. c. 13. 
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voidable, yet he may bind himſelf apprentice by deed in- 
dented, or by indentures for ſeven years ; and all obligations 
to pay for his neceſſary meat, drink, apparel, phyſic, and - 
ſuch other neceſſaries; and likewiſe fot his good tenching 
and inſtruction, whereby he may profit himſelf afterwards v. 
If an infant comes to a ſtranger who inſtructs him in learn- 
ing, and boards him, this is an implied contract in law, that 
the party ſhall be paid as much as his boarding and teaching 
are worth, But if the infant at the time of his going thither 
was under the age of diſcretion, or if he was placed there 
upon a ſpecial agreement with ſome of the child's friends, 
the party that boards him has no remedy againſt the, infant, 
but muſt reſort to them with whom he agreed for the infant's 
board v. If an infant binds bimſelf in an obligation, or 
other writing, with a penalty for the payment of any ne- 
ceſſaries, that obligation ſhall not bind him*. Though he 
may buy neceſſaries, he cannot borrow money to buy them, 
for he may miſapply the money, and therefore the law will 
not truſt him but at the peril of the lender, who muſt lay it 
out for him, or ſee it laid out. And it ſhall be only for 
neceſſaries, not for matters of luxury or extravagance, And 
if after he becomes of age he is prevailed on by ſurprize, or 
other undue means, to give ſecurity, yet a court of equity, 
in conſideration of circumſtances, will relieve!. If the 
party to whom a minor becomes indebted for neceflaries, 
takes bond of him for the ſame, this ſhall not extinguiſh the 
ſimple contract, for the bond has no force . When an in- 
fant binds himſelf to pay for neceſſaries, it muſt appear to 
the ſatisfaction of a jury that the things bought were actually 
neceſſaries, and of reaſonable prices, and ſuitable to the in- 
fants degree and eſtate, And the jury may ſeparate what 
things are really neceſſaries, from ſuch as they conſider not 
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to be fo ; and likewiſe their intrinſic value, and proportion 
their damages accordingly ?, 


In criminal caſes an infant of the age of fourteen may be 
capitally puniſhed for any capital offence, but under the age 
of ſeven he cannot. The period between ſeven and fourteen 
is ſubject to much uncertainty, For the infant ſhall, gene- 
rally ſpeaking, be judged prima facie innocent; yet if he was 
doli capax, and could Ciſcern between good and evil, at the 
time of the offence committed, he may be convicted, and 
receive judgment and execution of death, though he hath 
not attained to years of puberty or diſcretion, A remarkable 
inſtance of this kind we have in the caſe of William York, 
a boy of ten years of age, who was convicted at Bury ſum- 
mer aſſizes in 1748, before lord chief juſtice Willes, for the 
murder of a girl about five years of age, and received ſen- 
tence of death. But the chief juſtice, out of regard to the 
tender years of the priſoner, reſpited execution, till he ſhould 
have an opportunity of taking the opinion of the reſt of the 
judges, whether it was proper to execute him or not, upon 
the ſpecial circumſtances of the caſe, which he reported to the 
judges as follows, The boy and girl were pariſh children, 
but under the care of a pariſhioner, at whoſe houſe they 
were lodged and maintained, On the day the murder hap- 
pened, the man of the houſe and his wife went out to their 
work early in the morning, and left the children in bed toge- 
ther. When they returned from work the girl was miſſing, 
and the boy being aſked what was become of her, anſwered, 
that he had helped her up, and put on her clothes, and that 
ſhe was gone he knew not whether. Upon this, ſtrict ſearch 
was made in the ditches and pools of water near the houſe, 
from a; apprehenſion that the child might have fallen into 
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the water. During this ſearch the man under whoſe care ths 

children were, obſerved that a heap of dung near the houſs 

had been newly turned up: and upon removing the upper 

part of the heap he found the body of the child, about a foot's 

depth under the ſurface, cut and mangled in a moſt barba- 

rous'and horrid manner, Upon this diſcovery the boy, who 

was the only perſon capable of committing the fact, that 

was left at home with the child, was charged therewith, 

which he ſtifly denied, When the coroner's jury met, the 
boy was again charged, but perſiſted ſtill in denying the fact. 

At length being eloſely interrogated, he fell to crying, and 

ſaid he would tell the whole truth. He then ſaid that the 

child had been uſed to foul herſelf in bed; that ſhe did ſo 

that morning, (which was not true, for the bed was ſearched, 

and found to be clean) ; that thereupon he took her out of 

the bed, and carried her to the dung-heap, and with a large 

knife, which he found about the houſe, cut her in the man- 

ner the body appeared to be mangled, and buried her in the 

dung-heap : placing the dung and ſtraw that was bloody 

under the body, and covering it with that that was clean; 

and having ſo done, he got water, and waſhed himſelf as 

clean as he could. The boy was the next morning carried 

before a neighbouring juſtice, before whom he repeated his 

confeſſion, with all the circumſtances he had related to the 

coroner and his jury. The juſtice very prudently deferred 

proceeding to a commitment, till the boy ſhould have an 

opportunity of recollecting himſelf. Accordingly he warned 

him of the danger he was in, if he ſhould be thought guilty 

of the fact he ſtood charged with, and admenithed him not 
to wrong himſelf ; and then ordered him into a room where 

none of the crowd that attended ſhould have acceſs to him. 
When the boy had been ſome hours in this room, where 
victuals and drink were provided for him, he was brought a 
ſecond time before the juſtice, and then he repeated his 
formen 
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former confeſſion : upon which he was committed to gaol, 
On the trial; evidence was given of the declarations before 
mentioned to have been made before the coroner and his 
jury, and before the juſtice : and of many declarations to the 
ſame purpoſe, which the boy made to other people after he 
came to gaol, and even down to the day of his trial. For he 
conſtantly told the ſame ſtory in ſubſtance, commonly ad- 
ding, that the devil put him upon committing the fact. 
Upon this evidence, with ſome other circumſtances tending 
to corroborate the confeſſion, he was convicted. Upon this 
report of the chief juſtice, the judges having taken time to 
conſider of it, unanimouſly agreed; (1.) That the declara- 
tions ſtated in the report were evidence proper to be left to a 
jury; (2.) That ſuppoſing the boy to have been guilty of 
the fact, there ars ſo many circumſtances ſtated in the report, 
which are undoubted tokens of what lord chief juſtice Hale 
ſomewhere calls a miſchievous diſcretion, that he is certainly a 
proper object for capital puniſhment, and ought to ſuffer. 
For it would be of very dangerous conſequence to have it 
thought, that children may commit ſuch atrocious crimes 
with impunity. There are many crimes of the moſt heinous 
nature, ſuch as in the preſent cafe, the murder of young 
children, poiſoning parents or maſters, burning houſes, and 
the like, which children are very capable of committing, 
and which they may in ſome circumſtances be under ſtrong 
temptations to commit; and therefore though the taking 
away the life of a boy of ten years old may ſavour of cruelty, 
yet as the example of this boy's puniſhment may be a means 
of deterring children from the like offences; and as the 
ſparing this boy merely on account of his age will probably 
have a quite contrary tendency, in juſtice to the public the 
law ought to take its courſe, unleſs there remaineth any 
doubt touching his guilt, In this general principle all the 
judges concurred, But two or three of them, out of great 
Ff 2 - tenderneſs 
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tenderneſs and caution, adviſed the chief juſtice to ſend 
another reprieve for the priſoner, ſuggeſting that it might 
poſſibly appear on further enquiry, that the boy had taken 
this matter upon himſelf, at the inſtigation of ſome perſon 
or other, who hoped, by this artifice, to ſcreen the real of- 
fender from juſtice, Accordingly the chief juſtice did grant 
one or two more reprieves : and defired the juſtice who took 
the boy's examiration, and alſo ſome other perſons in whoſe 
prudence he could confide, to make the ſtricteſt enquiry they 
could into the affair, and make report to him. At length 
receiving no further light, he determined to ſend no more 
reprieves, and to leave the priſoner to the juſtice of the law 
at the expiration of the laſt, But before the expiration of 
that reprieve, execution was reſpited till further order, by 
warrant from one of the ſecretaries of ſtate, And at the 
ſummer aſſizes 1757, he had the benefit of his majeſty's par- 
don granted to him upon condition of his entering immedi- 
ately into the ſea ſervice . 


Any new felony created by act of parliament, is not con- 
ſtrued to extend to infants under fourteen years of age, but 
binds them at that age ©. If a perſon drives his cart care- 
leſsly, and it runs, over a child in the ftreet ; if he had ſeen 
the child, and yet drove on upon him, it is murder : but if 
he did not ſee the child, it is manſlaughter : but if the child 
ran acroſs the way, and the cart ran over the child before it 
was poſſible for the driver to ſtop, it is by miſadventure l. 
An infant under the age of twenty-one years, cannot wager 
his law, becauſe he cannot be admitted to his oath; and 
therefore on the other hand, that the courſe of juſtice may 
flow equally, the' defendant, when an infant is plaintiff, 
ſhall not wager his law, For the particulars of that kind 
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of defence, and in what ſort of actions it is admitted, ſee 
page 8. For the ſame reaſon an infant cannot be an ap- 
prover ©, An infant under the age of twenty-one years, 
ſhall not ſerve upon juries, or be ſworn on an inqueſt f. 
An infant, though a trader, cannot be a bankrupt ; for an 
infant can owe nothing but for neceſſaries: and the flatutes 
of bankruptcy create no new debts, but only give a ſpeedier 
and more effectual remedy for recovering ſuch as were due 
before; And no perſon can be made a bankrupt for debts 
which he is not liable at law to pay 5.—If an infant being 
maſter of a ſhip at any fereign port, or Britiſh ſettlement, 
by contract with another, undertakes to carry certain goods 
from thence to England ; and there to deliver them, but 
does not afterwards deliver them according to agreement, but 
waſtes and conſumes them, he may be ſued for the goods in 
the court of Admiralty, notwithſtanding his minority. For 
this ſuit is but in nature of a- detinue, or trover, and con- 
verſion at the common law. But if an infant draws a bill 
of exchange, yet he ſhall not be liable on the cuſtom of 
merchants, but he may plead infancy, in the ſame manner 
as he may do to any other contract of his i,—A promiſſory 
note was given to an infant, payable when he the infant 
ſhould become of age, and ſpecifying the time when that was 
to happen, viz. the 12th of June 1750; and a verdi had 
been given for the plaintiff; and the court of King's Bench 
was moved 'to arreſt the judgment, on a plea that this was 
not a good note within the ſtatute, for giving like remedy 
upon promiſſory notes, as upon bills of exchange x. By 
lord Mansfield. This note would have been clearly good, 
if it had been made payable on the 12th of June, 1750, that 
is to ſay, on a day ceftain, without mentioned the plaintiff 


* 2 Hawk. 205. f:&8 W. c. 32. ſect. 4. 8 Blackſt. 
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being then to come of age. And ſurely it is not the leſs cer- 
tain, for adding that circumſtance, Legacies are of a dif- 
ferent nature, and they are determined by different rules. 
They are directions to the executor to pay. And in lega- 
cies there is a known diſtinction between the time being an- 
nexed to the ſubſtance of the gift, or to the payment, If 
complete words of gift direct the executor to pay, the other 
words only fix the time of ſuch payment. And then the 
legacy veſts and is tranſmiſſible, though the legatee ſhould 
die before the day of payment; as, a legacy given to be paid 
at the age of twenty-one years. But if the time is annexed ta 
the ſubſtance of the gift, as, a legacy if, or when he ſhall 
attain to twenty-one years, it will not veſt before that con- 
tingency happens. But here the words. of engagement 
make the deed, and it is no direction to another perſon. 
The former part of the note is a promiſe to pay the money, 
and the reſt is only fixing the particular time when it js to be 
paid. It is enough if jt be certainly, and at all events pay- 
able at that time, whether he lives till then or dies in the 
interim ; therefare it is a good note within this remediable 
ſtatute, Indeed a contingent note, where it is uncertain 
whether the money ſhall ever become payable at all, is another 
caſe; ſuch a note is not within the ſtatute, But here is no 
condition or uncertainty ; but it is to be paid certainly and 
at all events; only the time of payment is poſtponed. And 
the court agreed, that this is debitum in præſento, though, 
folvendum in futuro. It is doubted whether an infant can 
be impriſoned, becauſe his infant indiſcretion is his excuſe ; 
and he ſhall not be ſubject to corporal pnniſhment by force 
of the general wards of any ſtatute wherein he is not expreſly 
named v. But an infant may be guilty af forcible entry in 
reſpect of perſonal and actual violence; and the juſtice may 


1 6c againſt Nelſon, H. 30 Geo. II. 1 Bur, Maa. 226, m Pak. zog · 
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me him for ſuch offence ",—If an infant be of the age of 
fourteen years, he may be ſworn as a witneſs; and if under 
that age; yet if it appear that he hath a competent diſcre- 
tion, he may be ſworn, And in many caſes an infant ef 
tender years may be examined where the exigence of the 
caſe requires it, which being fortified with concurrent teſ- 
timony, may be of ſome weight, eſpecially in caſes of rape, 


and ſuch crimes as are practiſed upon children; but in no 


caſe, ſays lord chief juſtice Hale, ſhall he be admitted an 
evidence without being ſworn 9.—An infant committing a 
treſpaſs againſt the perſcn or poſſeſſion of another, ſhall be 
compelled in a civil action to give ſatisfaction for the da- 
mage v.— An appeal may be brought againſt an infant *; and 
an infant may bring an appeal, although it take from the 
defendant the benefit of waging battel; but ke muft proſe- 
cute ſuch appeal by a guardian. They cannot enter inte 
recognizance to keep the peace, or to be of good behaviour 
but by their ſureties only *, An infant above the age of 
fourteen may be outlawed, and the outlawry is not errone- 
ous ; but under that age he cannot be outlawed i, Infants 
ſeiſed of eſtates in truſt, or by way of mortgage, may make 
conveyance thereof as the court of Chancery or Exchequer 
ſhall direct u. And ſuch may ſurrender leaſes in the court 
of Chancery or Exchequer, in order to renew the ſame v. 
By the cuſtom of London, an infant unmarried and above 
the age of fourteen, may bind himſelf apprentice to a free- 
man of London, by indenture, with proper covenants, 
which covenants by the cuſtom of London, ſhall be as bind- 
ing as if he were of full age v. In many real actions brought 
by or againſt an infant under the age of twenty-one years, 
and alſo in actions of debt brought againſt him, as heir to 


n 1 Hawk. 147. © 2 H. H. 278. 9. 34. P 1 Hawk. 2 
2 Hawk. 168, 2 Hawk. 161. 2. 31 Inc. 172. 2 H. H. 207. 
u 7 Ann, c. 19. 46. III. c. 16. 29 C. II. c. 37. Moor 134. 
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any deceaſed anceſtor, either party may ſuggeſt the nonaze 
of the infant ; and pray that the proceedings may be deferred 
till his full age, or in the language of the law; that the in- 
fant may have his age; and that the parole may demur: that 
is, that the pleadings may be ſtayed: and then they ſhall not 
proceed till his full age, unleſs it be apparent that he cannot 
be prejudiced thereby, But in writs of entry ſur diſſeiſin, 
in ſome particular caſes, and in actions aunceſtral brought 
by an infant, the parole ſhall not demur ; otherwiſe he might 
be deforced of his whole property; and even want a main- 
tenance till he came of age, So likewiſe in a writ of dower, 
the heir ſhall not take his age; for it is neceſſary that the 
widow's claim be immediately determined, elſe ſhe may 
want a preſent ſubſiſtence, Nor ſhall the infant have it in 
a guare impedit, ſince the law holds it neceſſary and expedicnt 
that the church be immediately filled x.—If an infant be lord 
of a copyhold manor, he may grant copyholds notwithſtand- 
ing his nonage ; for theſe eſtates do not take their perfec- 
tion from the intereſt or ability of the lord to grant, but 
from the cuſtom of the manor for which they have been de- 
wiſed, and have been demiſable time out of mind /. If an 
infant, or his anceſtors, being within age, do make an alie- 
nation of his lands, and the alience enters and keeps pol- 
ſeſſion; as the alienation is voidable, becauſe made by a 
minor; the poſſeſſion againſt the infant is wrongful, and a 
deforcement ; and the remedy is by writ of entry or aſſiae :. 


3 Finch. 360. Weſt. Ts 3 Ed. III. C. 46. Gloſt. 6 Ed. 1. Coo 3B Roll's 
Ab. 13% 138. Y Cro, Copybolder, 7% 107+ Ney, 41. © Finch. 2644 
F. N. B. 192. 
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F Apprentices. 


Of binding Apprentices. 


N® one can be legally bound. apprentice without deed” + 

indented. All indentures muſt be ſtamped with 28. 6d, 
ſtamp, and a duty of 6d. in the pound muſt be paid by 
the maſter for every fee taken with an apprentice under 50], 
and 18. in the pound for every fee above 5ol. *.—Or if any 
thing, not money, is given, as, if the parents of the appren- 
tice engage to board and lodge him, or her, during the term 
of the apprenticeſhip, the duties ſhall be anſwerable to the 
value thereof b. 


Pariſh apprentices alone are exempted from each of theſe 
regulations, but the indenture muſt have a 6d. ſtamp. 


The duty muſt be paid for every indenture withia the bills 
of mortality, within one month after the execution thereof. 
If out of the bills of mortality, within two months. If 
within fifty miles of the limits of the bills of mortality, 1 
within three months, and elſewhere within ſix months. | 4 


All indentures wherein the full ſum, directly or indirectly | 
given, ſhall not be inſerted ; or whereupon the duties ſhall | 
not be paid, or which ſhall not be ſtamped within the time | l 
limited, ſhall be void, and not available in any court, or | 
place, or to any purpoſe whatſoever ; and the apprentice 
ſhall be incapable of exerciſing his trade, and the maſter is 
further liable to a penalty of 50l. and double duty © ; but 


a 8 Ann, C. 9. b Ibid. ſect. 45, c g Ann, c. 21. ſect. 66. 
18 Geo. II. c. 23. ſh, 23, 24. 
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the ſeverity of theſe obligations was mitigated by 20 Geo. II. 
c. 45. which exempts a maſter from theſe penaltics, if the 
indentures be ſtamped within two years after the determi. 
nation of the apprenticeſhip, if before any ſuit has been 
commenced for the penalties, But if an apprentice in 
writing, ſignèt with his own hand, in the preſence of one 
witneſs, ſhall require his maſter to pay the duty, and the 
maſter ſhall neglect to do it for three months after, if the 
apprentice within two years after the determination of his 
apprenticeſhip pays the double duty, he may, within three 
months after ſuch payment, demand of his maſter double 
the ſum contracted for in the indenture; and if not paid in 
three months after, may recover the ſame by action at law. 
And if the term of his apprenticeſhip ſhall not be expired 
when he pays the double duty, if he ſignifies in writing his 
deſire of being diſcharged his apprenticeſhip, he ſhall be 
diſcharged accordingly, and ſhall have the ſame benefit of 
the time he hath ſerved as he would have had, in caſe he had 
been aſſigned or turned over to a new maſter . Geo, II. 
Smith and Birch. An action for enticing away the appren- 
..tice of the plaintiff, the plaintiff was non-ſuited, it being 
proved that the parchment was not indented, although the 
Kyle of the writing began * This indenture,” it was there- 
fore a deed- poll. But ſuch writing is ſufficient to procure 
the apprentice a fettlement*, If a deed, or writing, begins 
This indenture, &c. and is not indented, it is no indenture, 
but it may work as a deed-poil, But if a deed is actually 
indented, and there are no words importing an indenture, 
it is nevertheleſs an indenture in law. f, 


4 18 Geo, II. c. 22. ſect. 6, 7. © 31 Geo. II. c. 12. f Wood's 
Inſt, 223. Cro. Eliz. 472. 
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l bo may be Apprentices. 


No perſon ſhall be bound to enter into any apprenticeſhip 

other than ſuch as are under the age of twenty-one 
years*, A covenant between the maſter and a third perſon, 
the infant not being party, makes no apprenticeſhip ; but if 
the father of the apprentice, or any other perſon covenants 
for him, ſuch covenant ſhall bind the perſon. As in the 
eaſe of Whitley and Loftus, M. 10 G. II. the father cove- 
nants to pay the apprenticeſhip money ; the ſon covenants to 
account for his maſter's goods; and in the coneluſion, the 
father and ſon each bind themſelves for the true performance 
of all covenants and agreements therein, By the court. 
The end of binding the father was to anſwer wrongs done 
by the ſon, and he muſt anſwer for any; and the covenant 
that each did bind himſelf muſt be ſo, where the ſon is 
bound to perform the thing for which the covenant was 
made; and this clauſe is uſually inſerted, that the cove- 
nants may be taken diſtributively ; to wit, that each of the 
covenantors ſhall perform his part, and this makes the cove- 
nant of the ſon bind the father, who covenanted for him as 
well as for himſelf*, Every perſon that ſhall have three 
apprentices in any of the crafts of a cloth-maker, fuller, 
ſheer-maker, weaver, taylor, or ſhoe-maker, ſhall keep one 
journeyman ; and if he hath above three apprentices, for 
every one ſuch he ſhall keep one other j Journey, on pe- 
nalty of 10l.. 


A maſter is allowed by law ta chaſtiſe his apprentice with 
moderation x. 


8 5 Eliz. S. 4. ſe. 46. 3 2 Mod. 190. ji Ibid. ſea, 33- 
* Palt. c. 58. 


The 
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The obligation which the indentures lay on maſter 2nd 
apprentice may be cancelled by the mutual conſent of the 
parties. The maſter in ſuch caſe muſt give leave under his 
hand for the apprentice to depart from his ſervice, and then 
one juſtice-out of ſeſſion may diſcharge him, allowing the 
cauſe. of his departure;, The manner of proceeding by 
maſter ot apprentice, in caſe of diſagreement, is directed by 
5 Eliz. c. 4, and 20 Geo, II. c. 19, Juſtices may diſcharge 
an apprentice from the- maſter for ill-uſage ; ſo alſo they may 
diſcharge” the maſter ſrom the apprentice for evil and diſor- 
derly behaviour“, or may commit him to the houſe of cor- 
rection for a time, to be kept to hard labour, or otherwiſe 
corrected as the nature of the offence-may require, 


The maſter aſſigning, and the apprentice conſenting, will 
not make an apprentice to the aſſignee”, but by the cuſtom 
of London he may be turned over to another 2, 


A perfon enticing an apprentice away from his maſter's 
ſervice, is an offence for which the party injured may bring 
an action on the caſe ?, 


Apprentices, if they be fifteen years of age, ſtealing to the 
value of 40s. in a dwelling-houſe' or out-houſe thereto be- 
Jonging, though ſuch houſe be not broken, and though no 
perſon be therein, are guilty of felony without benefit of 
clergy 9. | 


An apprentice to a ſurgeon was ſent by his maſter to the 
Eaſt-Indics: it was adjudged that the maſter cannot compel 
his apprentice to go beyond the ſea, except the maſter go 
with him, but he may ſend him to any part of England *.— 


Dult. c. 58. m Read. App: N 5 Eliz. c. 4. © Dalt. 58. 
Þ x Burrow, 1 Bol. 7 12 Ann, ſt. c. 7. r Brownl, 67. 


Other- 


PARENTS axp CHILDREN, 441 


Otherwiſe if it be expreſly ſo agreed, or the nature of the 
apprenticeſhip imports it, as if the maſter be a maſter ad- 
venturer, or failor*, T. 4 G. I. King and inhabitants of 
Hales Owen. An order reciting that Joſeph Higgen was 
bound out by indenture, as the ſtatute requires, to John 
Parkes, and being lame, and 1-zving the king's evil, and in 
the opinion of ſurgeons incurable, therefore the juſtices 
diſcharge the maſter from his apprentice. It was moved to 
confirm the order, becauſe the maſter now cannot have the 
end of the binding, which was the ſervice of his apprentice. 
But it was anſwered, that the ſtatute only empowers the 
juſtices to diſcharge for miſbehaviour, and not for ſickneſs. 
And quaſhed by the court: for the maſter takes the ap- 
prentice.for better and worſe, and js to provide for him in 
ſickneſs and in health'. The apprentice to a freeman of the 
city of London, bound and enrolled there, but who lived 
with his maſter out of the city of London, may be dif- 
charged by the juſtices of Middleſex, becauſe neither the 
chamberlain, nor any other city magiſtrate, has a power to 
compel the maſter's appearance before them uv. If a maſter 
does not appear to his recognizance, the juſtices have a 
right to diſcharge his apprentice, as fully as the act allows 
them to do in caſe of the appearance of the maſter, and the 
complaints againſt him being well founded *. 


A maſter is bound in certain caſes to refund part of the 
money he has received with his apprentice; for when the 
ends of the apprenticeſhip cannot be obtained with one per- 
fon, it is but juſtice the maſter ſnould return part of the mo- 
ney he has received with his apprentice, in order to place 
him. out with a new maſter . An apprentice running away 


$ Hob. I 34. t Str. 99. 1 Str. 663, v 2 Salk. 499. 
w 2 Bac, At, Maſter and Servant, page 74+ 
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from his maſter, and going into another ſhire, the juſtices or 
mayors may iſſue writs of capias to the ſheriff of the county, 
or other head officers of the place whither he ſhall flee, to 
take his body returnable before them, at what time ſhall 
pleaſe them, ſo that if he come by ſuch proceſs hz may be 
put in priſon, till he find ſufficient ſecurity well and honeſtly 
to ſerve his maſter, 


A maſter is entitled generally to all the apprentice ſhall 
earn; and if he runs away, and goes to a different buſineſs, 
the maſter is entitled to all his earnings. But there are pe- 
cultar circumſtances in which this general rule is not ad- 
| mitted, An apprentice had quitted his-maſter's ſervice of a 
ſhipwright againſt the conſent of his maſter, whilſt his in- 
dentures remained in full force, and went on board a priva- 
teer, which took ſo conſiderable a prize that the apprentice's 
ſhare amounted to 1200l. which the maſter claimed. Lord 
Hardwicke obſerved, that as the boy's ſhare of the prize was 
ſo very large, the balance ought to be in his favour, and 
therefore recommended it to the maſter to compound the 
matter, His lordſhip ſaid there was nothing in equity to 
relieve, but he would ſend the caſe to be tried at law, unleſs 
they choſe to ſettle the matter by compoſition, The maſter 


cacordingly agreed to take 4501 *. 


If any apprentice ſhall abſent himſelf from his maſter's 
ſervice before the term of his apprenticeſhip ſhall be expired, 
he ſhall, at any time thereafter, whenever he ſhall be found, 
ſo it be within ſeven years after the expiration of his term, 
be compelled to ſerve his ſaid maſter, for ſo long time as he 
ſhall have abſented himſelf, unleſs he ſhall make ſatisfaction 
to his maſter for the loſs he ſhall have ſuſtained by ſuch 


x 1 Vezey, $3. 
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abſence : and if he ſhall refuſe ſo to ſerve, or to make ſa» 
tisfaction, the maſter may complain on oath to one juſtice 
where the apprentice reſides, who ſhall iſſue his warrant for 
apprehending him. And ſuch juſtice on hearing the com- 
plaint, may determine what ſatisfaction ſhall be made to 
fuch maſter by the apprentice : and if the apprentice ſhall 
not give ſecurity to make ſatisfaction according to ſuch de- 
termination, ſuch juſtice may commit him to the houſe of 
correction, for any time not exceeding three months v. 


It has been held, that an apprenticeſhip is a perſonal truſt 
between the maſter and the ſervant, and determinable on the 
death of either of them. But Holt chief juſtice held, that 
by the cuſtom ef London the executor of the maſter ſhould 
put the apprentice to another maſter of the ſame trade; and 
that in other places it would be very hard to conſtrue the 
death of the maſter to be a diſcharge of the covenants, 
though he admitted that the covenant for inſtruction had 
been conſidered as cancelled, but that he ſtill continued an 
apprentice, with the executor as to maintenance *. And in 
the caſe of Baxter againſt Burfeld, Lee chief juſtice, the 
opinion of the court then was, than an executrix could 
maintain no action againſt an apprentice for abſenting him- 
ſelf from fervice after the death of his maſter, It was faid 
the binding was to the man, to learn his art, and ſerve him, 
without any mention of executors ; and as the words are 
confined, fo is the nature of the contract, for it is fiduciary, 
and the apprentice is bound frem a perſonal knowledge of 
the integrity and ability of the maſter “. And where a 
maſter received with an apprentice 250l, and died within 
two years, the apprentice during that time having been em- 
ployed only in inferior affairs, It was decreed, after debts 


Y & Geo, III. c. 26. Z 1 Salk, 66, 2 Str. 1266. 
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on ſpecialties paid, that the executors repay 250l. as a debt 
due on ſimple contract, deducting after the rate of 20l. a 
year for the maintenance of the apprentice, during the time 
-he lived with his maſter*, So likewiſe an apprentice, 
whoſe maſter having received 8ol. with him, in ſix months 
after became a bankrupt, On petition to the court of 
Chancery, praying, that on deduCting 101. out of the 8ol. 
for the apprentice's board with the bankrupt during the ſix 
months he lived with him, the aſſignees ſhould be ordered to 
pay him the ſum of 7ol. out of the effects of the bankrupt al- 
ready come to their hands, and not oblige him to prove it as a 
debt under the commiſſion, The lord chancellor Hardwicke 
was at firſt doubtfal, and ſeemed inclined to grant the peti- 
tion, but on ordering ſearch to be made for precedents, and 
ſeveral being produced, wherein it was directed that appren- 
tices ſhould come in as creditors only, upon the ſum re- 
maining, after deducting for the time they lived with the 
bankrupt, it was ordered accordingly in this caſe, and 
he thought the petitioner ſhould be admitted a creditor of 7cl. 
only. 


Of Pariſh Apprentices. 


HE churchwardens and overſeers, or the greater part 

of them, by the aſſent of two juſtices, one of which 

ſhall be of the quorum, may bind any children whoſe pa- 
rents they ſhall judge not able to maintain them, to be ap- 
prentices where they ſhall ſee convenient ; if a man child, 
until he ſhall come to the age of twenty-four years ; if a 
woman child, of twenty-one years, or marriage; and this 
they may do as effectually as if ſuch child were of full age, 
and by indenture of covenant, bind him or herſelf © ; but 


b Caſe of Soam againſt Bowden and Eyles, in the court of Chancery, M, 
39G. II. Cha, Ca, Fiach, 396, Ss. Atkins, 149. © 43 Elis. 


c. 2. . 5. * 
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the age of I by act 7 G. III. c. 39. reſtricted to twen- 
ty-one years, Within the bills of mortality only; by which 
laſt act, the governors of the Foundling Hoſpital are in- 
veſted with the ſame power as churchwardens and overſeers 


of pariſhes, 


No contract can be made between the juſtices of peace and 
the maſter of an apprentice for wages, or any thing on be- 
half of the apprentice, other than maintenance *, 


A maſter taking an apprentice from the pariſh, may aſ- 
$gn him over, and the juſtices cannot take cognizance of 
ſuch aſſignment, it being held, that the maſter performs his 
covenant properly, by aſſigning him to another to provide 
for him; but if the aſſignee of the apprentice doth not pro- 
vide for him, the firſt maſter may be compelled to do it 


The maſter of a pariſh apprentice dying inteſtate, if the 
widow, without any adminiſtration taken out, aſſign the 
apprentice over, with his conſent, if barely verbally, to 
another maſter, reſiding in a different pariſh, and the ap- 
prentice live with ſuch aſſignee forty days and upwards, he 
obtains a good ſettlement in that laſt place 5. 


A pariſh apprentice indented until his age of twenty years, 


ſerved his maſter for ſeveral years under that indenture. At 


the age of ſeventeen he ran away, ſoon after which his maſter 
died, and the apprentice hired himſelf for a year, and re- 


e Foley, 205. f Foley, 155. 1 Seff, Ca, 110. S$ Burrow's 
Set, Ca. 133. 
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ceived all his wages to his own uſe; the executors of bis 
maſter taking no notice of him, it was determined by the 
quarter ſeſſions of the peace, that the ſaid apprentice, by 
virtue of ſuch hiring and fervice, gained a ſettlement in the 
pariſh where he was ſo hired and had ſerved, and that his 
legal ſettlement was there . Mary Bray came by certificate 
from Lancraſs to Bideford, and inhabited there ſome years. 
The pariſh officers of Lancraſs then bound her apprentice at 
Great Torrington by indenture. After the expiration of that 
apprenticeſhip, ſhe went to Bideford, and there hired herſelf 
for a year, —Adjudged. That ſhe had gained by her ſer- 
vice a ſettlement in Bideford, and that the ſerving her ap- 
prenticeſhip in Torrington annulled the certificate *, 


To entitle an apprentice to a ſettlement in the pariſh 
where he ſerves, it is neceſſary that the contract between 
him and his maſter be in writing.—that it be duly ſtampt— 
and that it be indented. —An infant binding himſelf ap- 
prentice, thereby gains a ſettlement. For though he can- 
not bind himſelf by any deed, yet he may make an inden- 
ture for his own benefit, and ſuch is that of an apprentice- 
ſhip I» 


Binding apprentices for leſs term that ſeven years, is ſuf- 
ficient to gain a ſettlement, —Hardwicke, chief juſtice. Such 
indenture is not void, but only voidable at the election of 
the parties themſelves, if they think fit to take advantage of 

it; and not by a third perſon, It can only be avoided by 
the maſter or ſervant who are the parties to it, but not by the 
pariſh who have had the benefit of the ſervice of this appren- 


h Z. 26 G. II. 1 Burrow's Set. Ca, 320. & Ibid 428. 
Foley, 154. 
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tire . So likewiſe a pariſh girl, bound apprentice until 
her age of twenty-one years, without the alternative, or 
till time of marriage, as the ſtatute requires; this does 
not allow the pariſh to refuſe ſuch pauper a ſettlement. An 
apprentice was bound to a cobler, who kept a ftall in one 
pariſh, lived in another, and the boy in a third. The ſeſ- 
ſion adjudged the fettlement where the ſtall was, becauſe 
the ſervice was there. But the order was quaſhed by the 
court, The boy has gained no ſettlement in any of the 
three pariſhes ; for the fall is not ſufficient to give him one, 
che maſter lying in another pariſh u. 


An apprentice, his maſter dying, and he being aſſigned 
over to another by his maſter's executor, he conſenting to 
ſuch aſſignment, and ſerving more than forty days the maſter 
to whom he is ſo aſſigned, he ſhall gain a ſettlement, although 
an affignment of an apprentice be not ſtrictly legal 9. But 
- a maſter dying before the expiration of the term for which 

his apprentice was bound, and the apprentice hiring him- 
ſelf for à year, and ſerving that year, gains him a ſettle- 
ment; for apprenticeſhip is a perſonal truſt between maſter 
and ſervant, and is determined by the death of either maſter 
or apprentice ?, 


Apprentices to the Sea Service. 


T7 VERY owner of a ſhip or veſſel, and every houſholder 
exerciſing the trade of the ſea, by fiſhing or otherwiſe, 
and every gunner, commonly called a cannoneer, and every 


m Burrow's Set. Ca. 91. n Caſe of K. and St. Olaves Jury, 
E. 3 C. I. Str. 61. © Burrow's Set. Ca. 133. p Ibid 320, 


Gg 2 hipwright, 
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ſhipwright, may take apprentices for ten years or under} 
and every apprentice ſo taken, being above ſeven years of 
age, ſhall be by the ſame covenants bound, ordered, and uſed 
to all-intents according to the cuſtom of London, ſo that the 
covenant or bond of apprenticeſhip be made by writing in- 
dented, -and enrolled in the town where the apprentice ſhall 
be inhabiting, if it be a town corporate, if 'not, then in the 
next town corporate, for which enrollment ſhall be paid not 
above 124%, Two juſtices, and the principal pariſh officers, 
may put out any boy of the age of ten years or upwards, 
who ſhall be chargeable, or who ſhall beg for alms, to be 
an apprentice to the ſea ſervice, to any ſubject, being maſter 
or owner of any ſhip or veſſel, until he ſhall attain the age 
of twenty-one years; and ſuch maſter, or his executors or 
adminiſtrators! may, with the concurrence of the juſtices 
and pariſh officers as above, aſſign over by indenture ſuch 


poor apprentice to any maſter or owner of a ſhip or veſſel, 


uſing the ſea, during the remaining time of his apprentice- 
ſhip"; and every maſter or owner of a ſhip from thirty to 
fifty tons burden, ſhall be obliged to take one apprentice 
from the pariſh, and another for the next fifty tons, and one 


more for every other one hundred tons, on pain of forfeit- 


* 


ing 10l. to the pariſh. But no obligation lays on ſuch 
maſter to take a boy under thirteen years of age, or who 
has not ſufficient health and ſtrength for the ſervices, The 
age of ſuch boy muſt be inſerted in the indenture, which 
age muſt be procured by the beſt means of information that 
can be obtained: and if from a regiſter book, a copy muſt 
be given and ſigned by the miniſter without fee. And ſuch 
apprentice is entitled to a protection gratis from the Admi- 


ralty, until he attain the age of eighteen years. The 


churchwardens and overſcefs ſhall convey ſuch apprentice 


q 3 ELz. e. 5. ſ, 12. þ 2 & 3 Ann, C. 6. f, I, | $ 4 Ann, c. 19 
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to the port to which his maſter belongs, and the charges 
are appointed to be defrayed out of the gaol and Marſhalſea 
money, which money is paid out of the general county 
rates, by 12 G. II. c. 29. 


A Bey voluntarily binding himſelf Apprentice to the Sea Service. 


Boy voluntarily binding himſelf apprentice to the ſea 
© ſervice, ſhall not be impreſied for three years from the 
date of his indentures; and a certificate ſhall be granted 
him without fee, his indentures being regiſtered, and cer- 
tificates thereof tranſmitted, But no perſon above the age 
of eighteen years, ſha]l have any protection from being 
impreſſed, who ſhall have been in any ſea ſervice before he 
bound himſelf apprentice*; but if he has never been uſed 
to the ſea before his binding himſelf apprentice to ſerve at 
ſea, he ſhall be exempt from being impreſſed for three years, 
for which a protection from the Admiralty ſhall be granted 
without fee ®, And if ſuch apprentice voluntarily enters 
into the king's ſervice, his maſter, or any other claiming 
under him, ſhall be entitled to able ſeamen's wages, if ſuch 
apprentice be found qualified to receive ſuch wages. 


t 4 Ann, c. 19. f. 17, u 12 Geo, II. c. 45 
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A. 
A BDUCTION and marriage, 7, 296. 


of a wife, 53. 
forcible, 293. 
of a child from its father, 359. 
Act of parliament diſſolving a. marriage, 93, 
to reſtore corrupt 'bload, 383. 
to legitimate natural children, 403. 
Actions given to executors or adminiſtrators, 270. 
againſt executors or adminiſtrators, 271. 
Addition to a name, 380. | 
Adminiſtration during the minority of an executor, 285. 
— pendente lite, 287. 
Adminiſtrators, 250, 253, 256, 259, 270, 281, 291. 
Adminiftratrix, 162, 5 
Adultery, 92, 317. | | 
Advowſon, right of coparceners to preſent, 123, 126. 
held by joint tenants, 125. 
to a huſband by marriage, 158, 

ing to an executor, 263. 

eirſhip to an, 369. 

Affinity, 28, 29, 30. 


Aliens, 384» 387. 
Alimony 186 N 
Annuity, 156. 


Appeal on a Rape, 315. 

— on Murder, 347. 
Apprentices, 437, 449 
Aſſignment to widows, 212. 
Aſſets, 252, 262, 378. 
Attainder for high treaſon, 383. 


Baptiſm 


a - - — 


a 


2 1 


: — B. | 
Baptiſm, 358. 
Baſtard child, murder of a, 306. 
purchaſing lands, how they ſhall deſcend, 404. 
agquiring A = by repufation, 409. 
remainder limitted to a, 410. 
cannot inherit, 395, 403. 
——— how conſidered with relation to moral purpoſes, ib, 
—— its ſettlement, 411. 
puniſhment for having, 301. 
eignee, 380, 394. 
Baſtardy, general aps ſpecial, 409. 
Bawd, woman indictable for being x 300. 
Bawdy- houſe, puniſhment for keeping one, 299, 
Benefit of Clergy, its origin and extent, 340. 
Bigamy, 320 TY 5 8 
Bond by a huſband to his wife, 137. 4 
———— after marriage, 159, 160. 
do the wife's father, 1 bo 
by an intended huſban to a guardian, ib, 
—— debts, 261. 
Bonds and obligations executed to women, 129. 
Borough Engliſh, 213, 381. 
Burgage tenure, 213. 


C. 
Caveat, 291. 
Chancery, court of, 41 5, 420, 421. 
Chattels, 247. | 
Children, entitled to maintenance from their parents, 350. 
born in foreign parts, 358. 
not demanding their legacies of their fathers, 379. 
poſthumous, born within due time, 391. 
— born in wedlock, how rendered illegitimate, 393. 
cannot be baſtardized after their death, 394. 


may be baſtardized by _ confeſſion of their mo- 
ther, 404. 

Clergy. See benefit of. 

Clergyman, calling one a baſtard, 411 1. 

Cloathing of a wife, 156. 

of a child, 367. 


Codicil 


rn 
Codicil, 231. | 
Co-executors, 275. 

Collateral inheritance, 372. 

Conjugal rights, reſtitution of, gr. | 
Conſanguinity an impediment to marriage, 28, 29, 30. 
Conſort of the prince of Wales, 4. 

Contingent remainders. Sce remainders, 

Contracts of marriage. See pre-contracts, 

Coparceners, 128. 

Coparcenery, 117, 118, 369. 

Copyhold lands deviſable, 250. 

Copyholder, marrying feme-ſole ſeized of a manor, 158. 
Corruption of blood, 383. 

Crown of England, deſcendible to a female, 1, 371. | 
Cuſtom of London concerning calling a woman a whore, 13. 


D. 


Daughter of an alien. 386. 

Daughters how inheriting, 111, 369. 

——— lands deſcending to, 128. 

Death, natural and civil, 114. 

Debts of the wife after her deceaſe, 162. 

Defamation, 11. 

Deforcement for dower, 204. 

Denizens, 384, 387. 

Deſcent, ancient laws of affecting women, 107. 

Deviſes. See wills. 

Diſtribution of inteſtates effects, 287. 

Divorce a menſa et thoro, 92, 97, 186. 
a vincula matrimonii, 97, 187. 

Donatio cauſa mortis, 232. 


Dower, 193, 204. 


E. 


Earldom deſcending to females, 371. 

Eccleſiaſtical courts. See ſpiritual courts, 

Elopement of a wife, 152. 

Emblements, 163. 

Endowment of widows, cuſtoms reſpecting them, 208. 
Eſcheat, 383, 385, 396. | 

Eſtate limited to one on marriage, 139. 

Eſtates tail, 112. | 

general 112, 116, 


Eſtates 


Eftates tail, ſpecial, 115. 


male general, 112, 117, 

— — ſpecial, 112. | 

——— female general, 113. 

ſpecial, ib. | 
Exchequer, court of, its power to appoint 2 guardian, 415. 
Excommunication, 338. 

Executor refuſing to act, 268. 

of his own wrong, 251, 260, 273. 

Executors, if entitled to the ſurplus, 279. _ 

take a deviſed reſiduum by ſurvivorſhip, ib. 
their office, 250, 253, 256, 259, 266, 270, 291. 
their right to diſcharge debts, 260. 

if obliged to give ſecurity to the ordinary, 274. 


— dying inteſtate, 275. 
Executrix, A wile, 163. | 
Executory deviſe, its extent, 247. 


F. 


Father, a, his right to bequeath his property, 221. 
's right of appointing a guardian, 420. 
putative of a baſtard child, 302, 30g. 
his duty to educate his children, 354. 
may delegate ſome part of his authority to a fchool« 
maſter, 356. 
a guardian or truſtee to his child, ib. 
Fee fimple, lands in, paſſing by a deviſe, 235. 
Felonies with benefit of clergy, 340. 
without benefit of ctergy, 43- 
Female ſucceſſion to the crown, 1, 371. 
dignities and titles of honour, 374. 
—— infant, 424. 
— could not ſucceed to a proper feud, 369. 
Feme- covert. See wife. 
— — ſole, 117. 
- ſole merchant, 172, 177. \ 
sole, her right in a term of years after having mar- 
- ried, 129. 
——— deviſe to = ber day of marriage, ib. 
what acts of hers are annulled by marriage, 132, 
134, 148. 
—— Various caſes determined relating to them, 134. 
——exccutrix, 154. 


Feme= 
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Feme-covert diſſeiaed of lands marryio 

Feodal laws how affecting women, 1 

Feoffee to uſes 3 161. 

Feoffment, 1 . 140: 

Feuds deſcen to females, 109. 

Forging a will, 289, 290. 

Fornication, 299, 300. x 
——— puniſhment in Scotland for, 30h 
Frankalmoign, 113. 

Frankmarriage, 113, 121, 122. 


G. 


Gavelkind tenure, 214, 371, 380, 

Goods deviſed to feme-covert for life, remainder over, 1 
Grand children, 2555 
Guardian taking a bond from an intended huſband, 138. 
— pr. .— kinds of a, 414. 

m—— power ot a, 415, 420, 423. 

Gypſies, 104, 106. 


H. % 
Heir at law, may be a witneſs, 379. | 
——— ſuppofititious, 2 
—— * 7» 368, 
— apparent, 368 
Heirs, lineal, 373. 
Hereditaments incorporeal, 369. 
Hotchpot, 121. 
Houſhold s, what included in ſuch a bequeſt, 248. 
Huſband ſurprizing another in adultery with his wife and 
killing him, 53, 319. 
allowed an action for abduction of his wife, 54. 
's right of recaption of his wife, ib. | 
———— '$ Aion for a man's beating his wife, 59. 
—— made a 3 in an action to recover a penalty from 
his wife, 71. 
—— liable to his wife's debts whilſt ſole, 151, and to 
actions againſt her, 153. | 
——— poſſeſſed of a term may grant leaſes, 156. 
— ſeiſed of lands in right of his wife, 157. | 
giving bond to his wife, 137, 159, 160. 
e charged wich his ie after her de- 


ceaſe, 162. | | | 
J Huſband's ; 


—— — — — 
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Hufband tenant by the curteſy of England, 163. 

7 ſuicide affecting his wife's farvivorthis: 182. 

's act cannot affect his wife's freehold, 183. 

what acts of his do not bind the wife, ib. 

's right to adminifter to his wife's effects, 287. 

licenſing his wife to lay with another man, 319. 

——— maliciouſly killing his wife, 345. : 

conſidered* by the law as having power over his 
wife, 393. * 

' Hufband and wife, cannot join in a fuit* in the ſpiritual 

court, 17. | 

——— relationſhip to each, 31. 

juſtified in rendering each other mutual defence, 52. 

D ſettlement of diſputes between them, 54. 

— vulgar method of ſelling a wife, 35. 

——- ſeparation decreed by the court of King's Bench, 56. 

| — caſe of lord Ferrers and his counteſs, ib. 
caſe of John Wilkes and Mary Mead, 57. 

their evidence, 58. EET ; 

action againft them for debt, 60. 

outlawry iſſued againſt both, 62, 93s 

maintenance of the wife by the huſband, 66, 70. 

caſe of A. J. Hervey and Miſs Chudleigh, ib. 

——— coercion of a huſband, 70. | 

cannot be proſecuted for a conſpiracy, 72. 

jactitation ſuit between them, 83. 

reſtitution of conjugal rights, 91. 

tenants in ſpecial tail, 114. 

property how veſting by marriage, 148, 152. 


— may be joint- tenants, 154. | 
cannot have moieties between them, ib. 


J. yy 


Jactitation of marriage, ſuit of, 83. 

IMegitimate children, 401. EP 
Inceftuous marriages, 159, 394, 409. 

Infant in vontre - mers, 426. 9 
child killed, 432. 

cannot wager his law, 432. 

cannot be a bankrupt, 433. 

a maſter of a ſhip, ib. 


— drawing a bill of exchange, ib. 
—— {worn as a witneſs, 4.35. * 


Infant 
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Infant outlawed, ib. 

Infants, 424- 

legal reſtraints laid on them, 426. 
puniſhable in criminal caſes, 429. 
not ſubject to any new felony, 4.32« 
Inteſtates effects, 281, 284. 

Inventory made by an executor, 256, 258. 
Jointreſs, 263. | 
Jointures, 209. 


1 118. 

ſſue of an inceſtuous marriage, 394. OH 

Jurymen, their puniſhment anciently for bringing in a falſe 
verdict, 72. | 


K. 


Killing a child in its mother's womb, 248. 
King, the ſupreme head of the Eccleſiaſtical courts, as being 
head of the church, 79. | 

cannot reſtore corrupt blood, 383. 

intitled to the perſonalty of a baſtard dying in- 
teſtate, 406, 

— never conſidered as a minor, 424. 

Kingſton, ducheſs dowager of, her trial, 323. 

Kinſman of the whole and half blood, 374. 


L. 


Lands given to a man and woman unmarried, 115. 
given to two men and their wives, 116. 

purchaſed after executing a will, 245. 

——  — deviſed to an unborn ſon, 381. 

Legacy to a feme- ſole who married, 155. 

given not to diſpute the will, 237. 
to a child charged on real and perſonal eſtate, 250. 
——  — contingent, 265. ; 
veſted, ib. 

of a term for years, 266, 

out of debts, ib. 

— — ſpecific, ib. 6 9" ; 
——— bequeathed to a wife, ſued for by her huſband, 273. 
——— paid to a minor, 276, 279. 

| to children, how liable to their maintenance, 379. 
to one of a certain name, 378, 


Legacies 
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cies, payment of, 264. 
— not barred by the ſtatute of limitations, 265. 
Legatee taking bond of an executor, 265. 
muſt foe the ſurviving executor, 274. 
giving fecyrity to executors, 266. 
Legitimate Children, 387, 393. 
—— their ſettlement, 39b, 401. 
Letters of adminiſtration, 254, 284. 
Lewdneſs,' 299. 
Licence yy huſband for his wife to lay with another man, 3th. 
Local cuſtoms, 213. 
Lord of a fee, anciently claimed the right of enjoying his 
tenant's wife on the nuptial night, 110. 
Lords feodal diſpoſed of their wards in marriage, 371. 
Lying-in hoſpitals regulated by act of parliament, 303. 


M. 
Mad-houſes private, regulated by act of parliament, 7 3, 


Maintenance of a wife, 66. 
of children, 350- 
of baſtard children, 401. 
Male infant under fourteen years cannot commit a rape, 310. 
Males preferred to females in deſcent, the reaſon why, 36g. 
Manor held by the huſband in right of his wife, 158. 
Marriage, as it affects the perſon and condition of a wo- 
man, 23. 
— ie ô Bt neceſlary to render it legal, 24. 
degrees of, conſanguinity and affinity prohibited 
from, 29, 34. 
had out of due form of law, fines far ſuch, 34. 
as regulated by the marriage- act, 36, 41. 
B e Caſes determined on the 43. 
—— ſbolemnisation of, 41. 
— regiſter, forging an entry therein, 43. 
Validity of, 47. 
proof of, 50. 
— popiſh, 51. 
annulling a will made by a man when ſingle, 179. 
Merger, 158. | 
idwives, 10. 
Miniſter neglecting to enter a marriage, 43» 
' Minors, See infants. | 


Monſtrous birth, 395. 


5. Þ F 


Mother of a baſtard child, 3os. & 

of a baſtard child, when guilty of its murder, 207. 

in what caſes allowed for the maintenance of her 
infant child, 379. 

Mothers relations, how admitted to inherit a real eſtate, 375. 


Mulier, a, 394- 
Murder of a baſtard child, 306. 


N. 


Natural affection a good conſideration in a deed, 115. 
affection will not raiſe an uſe to a baſtard, 404. 
Naturalization, 385. 

Neife, a female villein, 109. 

condition of a, 110. 

Non-claim cannot affect a feme-covert, 180. 

cannot affect an infant, 427. 

Nuncupative wills, 230. 


O. 


Ordinary, his power to grant letters of adminiſtration 
probate of wills, 251. | 
Outlawry, 60, 63. | 


P. 


Paraphernalia, 188. 

Parents, right of, 349. 

bound to maintain their children, 350. 

may uphold their children in law-ſuits, 357. 

— juſtified in an aſſault in defence of their child, id. 

— — — and children, laws of deſcent relating to them, 368. 

obligations laid on them reſpecting their bald 
children, 401. ä 

Partition of an eſtate held in coparcenery, 122. 

Paupers, their ſettlement, 98. 

Peereſſes, dowager, 3. 

Penance, 16, 337: 

Polygamy. See Bigamy. 

Popiſh marriages, 51. 

— ͤä— baptiim, 359. 

education, 355. 

—— recuſant convicts, 63, 171. 


— acts of parliaments in force againſt ſuch, 64. 
Poſthumous children, 387. * 


Pre- 
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Pre- contracts of marriage, 26, 37. | 
— a cauſe to found an action for damages, 38. 
— action on, 140. | 

Prerogative court, 289. 

Princeſs royal of England, 4. 

Prior marriage, 28. 

Probate of a will, 254, 289. ; 
Prohibition of the temporal conrts, 291. 
Property diſpoſed of before marriage, 136. 
- conveyed or altered by marriage, 148. 


Q 
Quakers, their right of expelling a member from their com- 
| munity, 18: | 
Queen regent, 2. | 
l conſort, 2, 167. 
dowager, 3. nt] 
- gold, or aurum regine, 168. 
—— Charlotte, grants to her by parliament, in caſe ſhe 
ſurvives his preſent majeſty, 170, 
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R. 
Rape, 308. 8 
Recovery (common) ſuffered by a huſband for lands of his 
wife, 160. 


Remainder man, 162. | | 
———— cannot be a witneſs concerning the title to 
the lands, 379. | 
=—'$5 contingent, 381. 
| their utmoſt extent, 382, 
—— how defeated, ib. 


. 
Sal ic law, 369. 


Scold, puniſhment for one, 21. | 

Scotland, ſingular right of a lord of a fee in former times 
there, 110. 

Seal of the ordinary, when proved to be forged, 289. 

Seiſin, corporal, 369. : 

Selling of a wife, as practiſed by the common people, 55. 

| Separation of a huſband arid wife in the court of King's 

| Bench, 56. 


Sepatation 
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Separation of a huſband and wife by conſent of parties, 184. 
Simoniacal contract conditioned on marriage, 139. 

Siſter of a firſt wife marrying her huſband, 159. 

Siſters inheriting lands from an alien, 386. 

two, purchaſing lands, 118. 

| inheriting as coparceners, 127, Sce coparceners, 
Soccage eſtates, 270. 

Sons inheriting before daughters, 369. 

—— of aliens, 385. 

Spinſters, or ſingle women, 117. See feme-ſole. 

Spiritual courts take cognizance of caſes of defamation, 11. 
how far judges of marriages, 34, 47, 48. 

their origin and juriſdiction, 78. 

— their juriſdiction in a jaCtitation cauſe, 84, 91. 
— divorce a menſa et tl ore, 02. 

— — divorce a vinculo matrimenti, 97. 

| their cognizance of wiils, 234. 

legacies recoverable there, 272, 273. 

Stealing an heireſs. * See forcible abduction. 

Suppoſititious children, 387. 

Survivorſhip in coparcenery and joint-tenancy, 119. 


„ 


Temporal courts, how far judges of martiages, 34, 47, 50. 
Tenant by the curteſy, 51, 163. | 
not admitted-by a Popiſh marriage, ib. 
Tenants in ſoccage, fine paid by them to their lords, 109. 
in common, 127, | 
Teſtaments, of perſonal effects or chattels, 218. 

how avoided, 220. 
— of real eſtates. See wills. 
Trial by battel, 8. 
Truſtees, 382. 


V. 


Vaſſals obliged to portion off the eldeſt daughter of their 
lord, 108, 
Villeins, their condition, 109. 


W. 


Warden of a priſon, marrying a priſoner, 60. 
Wards, 414. 
Wards of the lord of the fief, 416. | 

| H Wardſhip 


r 


Wardſhip in ſoccage, 414, 419. 

Widow declaring herſelf with child, 387. 

Widows formerly prohibited from marrying within the year 

of mourning, 73. 

their rights, 188, 191, 206, 208, 

their reaſonable part, 191, 

aſſignments made by them, 212, 

Wife, libelling for calling her whore, 15. 

—— ſelling a, 55. 

evidence of a, 58, 59. 

— in her huſband's bankruptcy, 59. 

—— her right of appeal on the murder of her huſband, 59, 

347. 

— her condition, 65. 

maintenance of a, 66. 

—— aCting by her huſband's coercion, 70. 

anſwerable for offences, 71. 

ſubject to the forfeiture incurred on a penal ſtatute, 71, 

—— cannot take away her huſband's goods feloniouſly, ib. 

gaining a ſettlement, 99. 

—— attainted of felony, 114. ; 

bonds and obligations executed to a, 129. 

found guilty of a battery, 153. 

s conduct affecting her huſband, 154. 

cloathing of a, 156. 

—— receiving a bond from her huſband, 159, 160. 

executrix and legatee, 163, 252. 

— tranſaQling for her huſband, 170. 

entering into a bond with a ſtranger, ib. 

whoſe huſband has adjured the realm, 171. 

a Popiſh recuſant convict, ib. 

may purchaſe an-eſtate, 172. 

ho mortuary paid on her death, 178. 

making a will, ib. 

not barred by non-claim, 180, 

joining with her huſband in levying a fine, 181. 

admitted with her huſband may wage her law, ib. 

adminiſtratrix, 286. 

ſurvivorſhip to her, affected by her huſband's ſuicide, 
182. 


. —— wherein not bound by her huſband's acts, 183. 
Will, words of a, 229, 233. 
forged and proved, 289. 

—— can obtain no relief in equity, 290. 


Will, 
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Will, a duplicate, 241. | 

Wills and teſtaments that reſtrain marriage; deciſions of 
the courts on ſuch, 145. | 

_ . - 215, x 

of real eſtates, 225, 

— Written, 217, 

nuncupative, 230. 

general obſervations on, 233. 

— introducing perpetuity void, 236. 

—— how revoked by a ſubſequent one, 238. 

probate of, 254. 4 

Witneſſes to a will paſſing a real eſtate, 229, 234. 

Wives of ſoldiers, g@heir ſettlement, 103. 

Woman, dying of a potion given her to deſtroy her baſtard 
child, 307. #0 | 

—— raviſhed, 312. 

—— — capitally convicted pleading pregnancy, 345- 

marrying a man bedridden, 393. 

how indictable for being a bawd, 300. 

Women, excuſed attending court leets, 7. 

— not compelled to the wager of battel, ib. 

——— Eligible to the office of conſtable, 10. 

cannot be choſen overſeers, ib. 

outlawed, called waived, 60. 

——— confined in private madhouſes, 73. 

| pariſh ſettlement of, 98, 9. 

may be compelled to go to ſervice, 103. 

vagrants, 104. 

inheriting feuds, 1 

ancient laws of deſcent affecting their intereſts, 107. 

preſent doctrine of deſcent reſpecting them, 111, 

how indictable for being bawds, 300. 

guilty of treaſon, 344. 

when not puniſhed for a felonious act, 346. 


